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RESTORING FAIRNESS TO FEDERAL SEN- 
TENCING: ADDRESSING THE CRACK-POW- 
DER DISPARITY 


WEDNESDAY, APRIL 29, 2009 

U.S. Senate, 

Subcommittee on Crime and Drugs, 
Committee on the Judiciary, 

Washington, D.C. 

The Subcommittee met, pursuant to notice, at 10 a.m., in room 
SD-226, Dirksen Senate Office Building, Hon. Richard J. Durbin, 
Chairman of the Subcommittee, presiding. 

Present: Senators Durbin, Feinstein, Klobuchar, Kaufman, Gra- 
ham, and Hatch. 

OPENING STATEMENT OF HON. RICHARD J. DURBIN, A U.S. 

SENATOR FROM THE STATE OF ILLINOIS 

Chairman Durbin. This hearing will come to order. The subject 
of today’s hearing is “Restoring Fairness to Federal Sentencing: Ad- 
dressing the Crack-Powder Disparity.” 

This is the second hearing of the Crime and Drugs Subcommittee 
in the 111th Congress, and first, a word about our initial hearing, 
which focused on the greatest organized crime threat to our coun- 
try — the Mexican drug cartels. Based on what we learned at the 
hearing. Senator Graham and I are working on bipartisan legisla- 
tion to crack down on drug cartels, which we will introduce very 
soon. 

There is a direct connection between Mexican drug cartels and 
the subject of today’s hearing — our drug sentencing policy in Amer- 
ica We learned at our first hearing that Mexican drug cartels sup- 
ply 90 percent of the cocaine in the United States and that our 
drug policy, which focuses largely on criminal sanctions instead of 
prevention and treatment, has failed to stem America’s insatiable 
demand for illegal narcotics. 

Cocaine, whether powder or crack, has a devastating impact on 
families and on our society, but we cannot address this problem 
through law enforcement alone. We need a comprehensive ap- 
proach that cracks down on drug-trafficking organizations while 
emphasizing prevention and treatment for addicts. 

Our drug sentencing policy also is the single greatest cause of 
the record levels of incarceration in America. Today in the United 
States, more than 2.3 million people are imprisoned. We have the 
most prisoners of any country in the world, as well as the highest 
per capita rate of prisoners in the world. One in 31 Americans are 

( 1 ) 
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in prison, on parole, or on probation, including one in every 11 Afri- 
can-Americans. And over 50 percent of Federal inmates are impris- 
oned for drug crimes. 

The United States has made great strides in the last half century 
in ensuring equal treatment under the law for all. When it comes 
to the Federal criminal justice system, however, inequalities are 
growing rather than shrinking. African-Americans are incarcerated 
at nearly 6 times the rate of white Americans, while Hispanics are 
incarcerated almost twice as much. 

Today we turn our attention to one especially troubling aspect of 
our failed drug policy: The so-called crack-powder disparity. It 
takes 100 times more powder cocaine than crack cocaine to trigger 
the same harsh mandatory minimum sentences. This chart here 
will indicate that disparity by chart. Under current law, mere pos- 
session of 5 grams of crack — the weight of five packets of sweet- 
ener — carries the same sentence as distribution of half a kilogram 
of powder — or 500 packets of sweetener. That is the difference. 

The crack-powder disparity is one of the most significant causes 
of the disparity in incarceration rates in America, particularly the 
disparity between African-Americans and Caucasians. The dra- 
matically higher penalties for crack have disproportionately af- 
fected the African-American community: 81 percent of those con- 
victed for crack offenses in 2007 were African-American, although 
only about 25 percent of crack cocaine users are African-American. 
The low crack threshold also diverts scarce law enforcement re- 
sources away from efforts to combat major traffickers and drug car- 
tels. 

These racial disparities undermine trust in our criminal justice 
system and have a corrosive effect on the relationship between law 
enforcement and minority communities. As the U.S. Sentencing 
Commission has said, and I quote, even “perceived improper racial 
disparity fosters disrespect for and lack of confidence in the crimi- 
nal justice system.” 

This sentencing framework, created in 1986, was fueled by fears 
about the newest drug epidemic and based on assumptions that we 
now know were exaggerated or just plain false. And let me tell you, 
I was one of those who voted for this disparity. And if you look at 
the debate, when I was a Member of the House of Representatives, 
you will find leading African-Americans in the House of Represent- 
atives who were arguing for this disparity. Crack was a new phe- 
nomenon. It was viewed as a scourge. It appeared to be something 
out of control that needed to be dealt with harshly and quickly, and 
that was the reason that many of us supported that sentencing dis- 
parity. Today, on reflection, we realize that decision was wrong. 

We have learned a great deal since that vote. Vice President 
Biden, the previous Chair of the Committee, was one of the authors 
of the disparity himself. When he chaired a hearing of this Sub- 
committee on this issue last year, he said, “each of the myths upon 
which we based the disparity has since been dispelled or altered.” 

Some argue that the sentencing disparity is justified because 
crack cocaine is associated with more violence than its powder 
counterpart. But the truth is that crack-related violence has de- 
creased significantly since the 1980’s, and today 94 percent of crack 
cocaine cases do not involve violence at all. And cases that do in- 
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volve violence are subject to increased sentences, anyway, including 
a mandatory minimum for use of a weapon in connection with 
drug- trafficking offense. 

Sadly, both the crack trade and, as we are witnessing along our 
Southern border, the trade in cocaine powder are frequently associ- 
ated with violence. But the evidence just does not justify a sen- 
tencing disparity between the two forms of the same drug. 

In the noth Congress, I was the Chair of the Human Rights 
Subcommittee, and we focused on issues like genocide in Darfur, 
Internet censorship in China, and rape as a weapon of war in the 
Democratic Republic of Congo. But Americans must also be pre- 
pared to look ourselves in the mirror and recognize that we are not 
above reproach. Our record-high incarceration rates and the racial 
disparities in our criminal justice system are human rights issues 
that we must face honestly. 

The first important step we should take is to completely elimi- 
nate the crack-powder disparity and to adopt a one-to-one sen- 
tencing ratio for crack and powder cocaine. As the Sentencing Com- 
mission has said, “Revising the crack cocaine thresholds would bet- 
ter reduce the [sentencing] gap than any other single policy change, 
and it would dramatically improve the fairness of the Federal sen- 
tencing system.” Given what we have learned during the last 23 
years, the sentencing disparity between crack and powder cocaine 
is both unjustified and unjust. 

During the course of these hearings this morning, we are going 
to hear of one family that has been impacted, a family from my 
State, by this sentencing disparity. It is shocking to hear what has 
happened to this family because of a decision which we made many 
years ago to create this disparity. 

In closing, it is important to note that there is a bipartisan con- 
sensus that we must address the crack-powder disparity. In par- 
ticular, I want to acknowledge and commend the leadership of 
members of this Committee, Senators Hatch and Sessions who 
have looked at this issue carefully themselves. I look forward to 
working with them as well as my Ranking Republican, Senator 
Graham, and other members of the Committee, and the Obama ad- 
ministration to address this important issue on a bipartisan basis. 

Other members of the Committee will be joining us as we pro- 
ceed this morning. Senator Graham included, and he will have an 
opening statement, which will be made part of the record at this 
point in the record for this hearing. 

Unless Senator Feinstein has an opening statement, I will turn 
to our first panel of witnesses. 

Senator Feinstein. If I could just say one thing. I have been a 
cosponsor with Senator Hatch on changing the formula to 20:1. My 
interest in coming here this morning is to try and see what the ap- 
propriate change should he. There are pros and cons, if you go to 
10:1, if you go to 0:0, whatever you go to. But what I am most in- 
terested in. Senator — there is no question in my mind that it needs 
a change — is to exactly what. 

Chairman Durbin. Thank you. Senator Feinstein. 

Now we will turn to our first panel. Each witness will have 5 
minutes to make an opening statement before questions, and their 
complete written statements will be included in the record. 
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As is the custom of the Judiciary Committee, I ask the witnesses 
to please stand and raise your right hand to be sworn. Do you sol- 
emnly swear that the testimony you will give is the truth, the 
whole truth, and nothing but the truth, so help you God? 

Mr. Breuer. I do. 

Judge Walton. I do. 

Judge Hinojosa. I do. 

Chairman Durbin. Let the record reflect that the witnesses an- 
swered in the affirmative. 

Our first witness, Lanny Breuer, was just sworn in last week — 
7 days on the job now — as Assistant Attorney General for the 
Criminal Division at the Department of Justice, following unani- 
mous confirmation by the Senate last week. I am appreciative that 
your first congressional testimony as head of the Criminal Division 
is before this Subcommittee on this issue. Your presence speaks 
volumes about the administration’s commitment to restoring fair- 
ness to Federal sentencing. It is also a significant day because I 
understand Mr. Breuer is going to make an important announce- 
ment, and we look forward to hearing it. 

Mr. Breuer began his career as an Assistant District Attorney in 
Manhattan where he prosecuted both violent and white-collar 
criminal cases. He later joined the law firm of Covington & Burl- 
ing, where he has worked with the exception of a 2-year period, 
since 1989. From 1997 to 1999, Mr. Breuer served as Special Coun- 
sel to President Clinton. He received his B.A. and J.D. from Colum- 
bia University. 

Thank you for being here today, Mr. Breuer, and please proceed 
with your testimony. 

STATEMENT OF LANNY BREUER, ASSISTANT ATTORNEY GEN- 
ERAL, CRIMINAL DIVISION, U.S. DEPARTMENT OF JUSTICE, 

WASHINGTON, D.C. 

Mr. Breuer. Mr. Chairman, thank you so much. Senator Fein- 
stein, thank you for giving the Department of Justice the oppor- 
tunity to appear before you today to share our views on the impor- 
tant issue of the existing disparities in Federal cocaine sentencing 
policy. 

The Obama administration firmly believes that our criminal and 
sentencing laws must be tough, predictable, fair, and not result in 
unwarranted racial and ethnic disparities. Criminal and sentencing 
laws must provide practical, effective tools for Federal, State, and 
local law enforcement, prosecutors, and judges to hold criminals ac- 
countable and to deter crime. Indeed, the certainty of our sen- 
tencing structure is critical to disrupting and dismantling the 
threat posed by drug-trafficking organizations and gangs that 
plague our Nation’s streets. It is vital in the fight against violent 
crime, child exploitation, and sex trafficking, and it is essential to 
effectively punishing financial fraud. 

Ensuring fairness in the criminal justice system is also especially 
important. Public trust and confidence are essential elements of an 
effective criminal justice system. Our laws and their enforcement 
must not only be fair, but they must also be perceived as fair. The 
perception of unfairness undermines governmental authority in the 
criminal justice process. It leads victims and witnesses of crime to 
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think twice before cooperating with law enforcement, tempts jurors 
to ignore the law and facts when judging a criminal case, and 
draws the public into questioning the motives of governmental offi- 
cials. 

Changing these perceptions will strengthen law enforcement, and 
there is no better opportunity to address these perceptions than 
through a thorough examination of Federal cocaine sentencing pol- 
icy. 

Cocaine and other illegal drugs pose a serious risk to the health 
and safety of Americans. Drug-trafficking organizations and gangs 
that manufacture and traffic drugs have long posed an extremely 
serious public health and safety threat to the United States. The 
administration is committed to rooting out these dangerous organi- 
zations. 

In the 1980s, crack cocaine was the newest form of cocaine to hit 
American streets. In 1986, in the midst of the exploding epidemic. 
Congress passed the Anti-Drug Abuse Act, which set the current 
Federal penalty structure for crack and powder cocaine trafficking, 
punishing the crack form of cocaine far more severely than the 
powder cocaine. 

Since that time, in four separate reports back to 1995, the Sen- 
tencing Commission has documented in great detail all of the 
science of crack and powder cocaine, as well as the legislative and 
law enforcement response to cocaine trafficking. 

I will not review all of the information here other than to note 
the mounting evidence documented by the Commission that the 
current cocaine sentencing disparity is difficult to justify based on 
the facts and science, including the evidence that crack is not an 
inherently more addictive substance than powder cocaine. More- 
over, the Sentencing Commission has shown that the quantity- 
based cocaine sentencing scheme often punishes the low-level crack 
offenders far more harshly than similarly situated powder cocaine 
offenders. 

Additionally, Commission data confirms that in 2006, 80 percent 
of individuals convicted of Federal crack cocaine offenses were Afri- 
can-American while just 10 percent were white. The impact of 
these laws has fueled the belief across the country that Federal co- 
caine laws are unjust. We believe that the Commission’s work 
forms the foundation for any thorough review of Federal cocaine 
sentencing policy, and we commend the Commission for all that it 
has done in this area. 

Based in significant part on the work of the Commission, a con- 
sensus has now developed that Federal cocaine sentencing laws 
should be reassessed. Indeed, as set forth more fully in my written 
testimony, may have questioned whether the policy goals that Con- 
gress set out to accomplish have been achieved. 

In the administration’s view, based on all that we know now, as 
well as the need to ensure fundamental fairness in our sentencing 
laws, a change in policy is needed. We think this change should be 
addressed in this Congress, and that Congress’ objective should be 
to completely eliminate the sentencing disparity between crack co- 
caine and powder cocaine. 

The administration is, of course, aware that there are some who 
will disagree. The supporters of the current cocaine penalty struc- 
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ture believe that the disparity is justified because it accounts for 
a greater degree of violence and weapons involvement associated 
with some crack offenses. This administration shares these con- 
cerns about violence and guns used to commit drug offenses and 
other crimes associated with such offenses. Violence associated 
with any offense is a serious crime and must be punished. And we 
think that the best way to address drug-related violence is to en- 
sure that the most severe penalties and sentences are meted out 
to those who commit violent offenses. 

However, increased penalties for this conduct should generally be 
imposed on a case-by-case basis, not on a class of offenders, the 
majority of whom do not use any violence or possess a weapon. We 
support sentencing enhancements for those, for example, who use 
weapons in drug-trafficking crimes. 

But we cannot ignore the mounting evidence documented by the 
Commission that the current cocaine sentencing disparity is dif- 
ficult to justify. At bottom, the administration believes that the 
current Federal cocaine sentencing structure fails to appropriately 
reflect the differences and similarities between crack and powder 
cocaine, the offenses involving each form of the drug, and the goal 
of sentencing serious and major traffickers to significant prison 
sentences. We also believe that the structure is especially problem- 
atic because a growing number of citizens view it as fundamentally 
unfair. 

Accordingly, as I mentioned a moment ago, the administration 
believes that Congress’ goal should be to completely eliminate the 
disparity. 

Earlier this month, the Attorney General asked the Deputy At- 
torney General to form and chair a working group to examine Fed- 
eral sentencing and corrections policy. I have the privilege of being 
the Vice Chair of that effort. 

In addition to studying issues related to prisoner re-entry. De- 
partment policies on charging and sentencing, and other sen- 
tencing-related topics, the group will focus on formulating a new 
Federal cocaine sentencing policy, one that aims to completely 
eliminate the sentencing disparity between crack and powder co- 
caine, but also to fully account for violence, chronic offenders, 
weapons possession, and other aggravating factors associated in in- 
dividual cases with both crack and powder cocaine trafficking. 

We look forward to working closely with Congress, Mr. Chair- 
man, and the Sentencing Commission on this important policy 
issue and finding a workable solution. 

As I stated at the outset, this administration believes that our 
criminal laws should be tough, smart, fair, and perceived as such 
by the American public, but at the same time promote public trust 
and confidence in the fairness of our criminal justice system. Ulti- 
mately, we all share the goals of ensuring that the public is kept 
safe, reducing crime, and minimizing the wide-reaching negative 
effects of illegal drugs. 

Thank you for the opportunity to share the administration’s 
views, and I welcome any questions you may have. 

[The prepared statement of Mr. Breuer appears as a submission 
for the record.] 

Chairman Durbin. Thanks, Mr. Breuer. 
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The next witness is Judge Reggie Walton, here to represent the 
Judicial Conference of the United States. After being nominated by 
President George W. Bush, Judge Walton has served on the U.S. 
District Court for the District of Columbia since 2001. He pre- 
viously was an Associate Judge of the Superior Court of the Dis- 
trict of Columbia from 1981 to 1989, and from 1991 to 2001, having 
been appointed by Presidents Reagan and George H.W. Bush. Be- 
tween 1989 and 1991, Judge Walton was Associate Director of the 
Office of National Drug Control Policy and Senior White House Ad- 
viser for Crime. From 1976 to 1981, he also served as a Federal 
prosecutor. He received his B.A. from West Virginia State College 
and his J.D. from American University. Judge Walton has been 
outspoken about the need to address the crack-powder disparity as 
well as other racial disparities in our criminal justice system. 

Thank you for your leadership on this and so many issues and 
for joining us today. The floor is yours. 

STATEMENT OF HON. REGGIE B. WALTON, UNITED STATES 

DISTRICT JUDGE FOR THE DISTRICT OF COLUMBIA, ON BE- 
HALF OF THE JUDICIAL CONFERENCE OF THE UNITED 

STATES, WASHINGTON, D.C. 

Judge Walton. Thank you very much. Good morning. Chairman 
Durbin and Senator Feinstein. I would ask that my written testi- 
mony be made a part of the record, which I would like to summa- 
rize. 

Chairman Durbin. Without objection. 

Judge Walton. It is an honor to have the opportunity to be here 
on behalf of the Judicial Conference of the United States to address 
what I believe is one of the most important issues confronting our 
criminal justice system today. No one can appreciate, I think, the 
agony of having to enforce a law that one believes is fundamentally 
unfair and disproportionately impacts individuals who look like me 
who appear before me all too often and we have to impose sen- 
tences that we know are unjust. And I hope that we finally have 
reached the point in our history that we are prepared to address 
this significant issue. 

I, too, when I was a part of the Drug Office, advocated in support 
of disparity between crack and powder because I, too, thought, 
based upon the information available to us at that time, that dis- 
parity at least on some level was appropriate. However, we now 
know, as you indicated and as Mr. Breuer indicated, that we were 
mistaken in many respects in reference to crack cocaine. And I can 
tell you in reference to the issue of violence that I see no greater 
level of violence in reference to the cases that come before me in- 
volving crack cocaine as compared to any other drug. And I think 
that alone is sufficient justification to address this issue. 

One of the other things I do in addition to my judicial respon- 
sibilities is I chair the National Prison Rape Elimination Commis- 
sion, and in that capacity, I have traveled all over the country into 
prisons and jails and held hearings on that issue. And the one 
thing that I always find very disturbing is when I go into prisons, 
even in parts of the country where you think there are not a lot 
of African-Americans, our jails are loaded with people who look like 
me. And I believe that we have to do something and we have to 
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do something now to address this phenomenon that is affecting our 
country and having a devastating impact on the African-American 
community. 

The problem not only affects what happens in the Federal sys- 
tem, but it also has a significant impact on the entire system. As 
a District of Columbia local judge, I experienced circumstances, 
even though the sentencing law did not apply to cases brought in 
the District of Columbia court system, when jurors were unwilling 
to serve, who knew about the disparity and said that they could 
just not do it because they thought the process was unfair. I know 
of jurors who would tell me after the fact, when they refused to 
convict, that even though they thought the evidence was over- 
whelming, they were not prepared to put another young black man 
in prison knowing the disparity that existed between crack and 
powder in those types of cases. And I think it is very unfortunate 
in America that we have a sizable portion of our population who 
feel that the system is unfair and feel that race underlies what is 
being done in reference to how we prosecute and how we sentence 
certain offenders. 

So I hope that the Congress, with the support of the administra- 
tion and the understanding that the judiciary also supports the ef- 
fort, will finally address this problem. This is not an issue that re- 
lates to the question of whether we are being lenient on crime by 
addressing this problem. If that is what it was about, people who 
know me know I would not be here testifying because I believe that 
when people engage in aberrant behavior, punishment is appro- 
priate. But punishment has to be fair, and it has to be perceived 
to be fair. And we have to ensure that our citizenry is supportive 
of our laws, because when you think about it, it is amazing that 
our court system has the authority that it does within our society 
because we do not have armies to enforce what we do. People go 
along with what we do because they believe, by and large, that the 
process is fair. But as I say, there are many of our fellow Ameri- 
cans who do not believe that is true, and therefore, I think it is 
time that we address this problem because fundamental fairness 
requires that it be done. 

Thank you. 

[The prepared statement of Judge Walton appears as a submis- 
sion for the record.] 

Chairman Durbin. Thank you. Judge Walton. 

Judge Ricardo Hinojosa is Acting Chair of the U.S. Sentencing 
Commission. After being nominated by President Reagan, he 
served on the U.S. District Court for the Southern District of Texas 
since 1983. He is also an adjunct professor at the University of 
Texas Law School, and prior to being appointed to the Federal 
bench. Judge Hinojosa was a partner at the law firm of Ewers and 
Toothaker. Judge Hinojosa is a graduate of the University of Texas 
and Harvard Law School. I want to thank the Sentencing Commis- 
sion for its efforts over the last 14 years to call attention to the un- 
intended effects of the crack cocaine sentencing disparity. Since 
1995, the Commission has issued several reports exhaustively doc- 
umenting these effects and has consistently urged Congress to ad- 
dress the disparity. I hope 2009 will be the year that Congress re- 
sponds to the Sentencing Commission’s recommendations. 
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Judge Hinojosa, thank you very much for being here today, and 
you may proceed with your testimony. 

STATEMENT OF HON. RICARDO H. HINOJOSA, ACTING CHAIR, 

UNITED STATES SENTENCING COMMISSION, WASHINGTON, 

D.C. 

Judge Hinojosa. Chairman Durbin, Senator Feinstein, I appre- 
ciate the opportunity on behalf of the United States Sentencing 
Commission to discuss this morning Federal cocaine sentencing 
policy. 

As you have stated. Chairman Durbin, the Commission has con- 
sidered cocaine sentencing issues for many years and has worked 
closely with Congress to address the disparity that exists between 
the penalties for crack cocaine and powder cocaine offenses. 

As everyone knows, in the year 2007 the Commission promul- 
gated a crack cocaine guideline amendment to address some of the 
disparities, but was and continues to be of the view that any com- 
prehensive solution to the problem of Federal cocaine sentencing 
policy requires revision of the current statutory penalties and, 
therefore, must be legislated by Congress. The Commission once 
again urges Congress to take legislative action on this important 
issue. 

In the interest of time, I will briefly cover some of the informa- 
tion submitted in my written statement. 

Of the information that was sent to the Commission for fiscal 
year 2008, approximately half of the cases that are drug-trafficking 
offenses were either crack cocaine cases or powder cocaine cases. 
Approximately 5,913 defendants were sentenced for crack cocaine, 
about 24 percent of the drug-trafficking cases, and 5,769 powder co- 
caine defendants were sentenced in fiscal year 2008, which rep- 
resents about 23 percent of the drug-trafficking cases. 

African-Americans continue to comprise the substantial majority 
of Federal crack cocaine offenders, approximately 80.6 percent of 
the defendants sentenced in fiscal year 2008, while Hispanics com- 
prised the majority of the powder cocaine offenders. Approximately 
52.5 percent of powder cocaine offenders are Hispanic. 

Federal crack cocaine offenders consistently have received longer 
average sentences than powder cocaine offenders. In fiscal year 
2008, the average sentence for crack cocaine offenders was 115 
months compared to 91 months for powder cocaine offenders, a dif- 
ference of approximately 24 months, or about 26.4 percent. Most of 
the difference is due to the statutory mandatory minimum pen- 
alties. In fiscal year 2008, crack cocaine and powder cocaine offend- 
ers were convicted under mandatory minimum penalties at vir- 
tually equal rates — about 80 percent of the offenders — even though 
the median drug weight for powder cocaine offenses was 7,000 
grams of powder compared to 52 grams for crack cocaine offenders. 

In fiscal year 2008, only 14.3 percent of crack cocaine offenders 
compared to 42.4 percent of powder cocaine offenders received relief 
from the statutory mandatory minimum penalties pursuant to stat- 
utory and guideline “safety valve” provisions. This is partly attrib- 
utable to differences in criminal history and weapon involvement. 

In fiscal year 2008, 28.1 percent of crack cocaine offenders com- 
pared to 16.9 percent of powder cocaine offenders either received 
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the guideline weapon enhancement or were convicted pursuant to 
Title 18 U.S. Code Section 924(c). Crack cocaine offenders generally 
have more extensive criminal history, and 77.8 percent of crack co- 
caine offenders were ineligible for the safety valve because they 
were in criminal history categories higher than Criminal History 
Category I, compared to 40.0 percent of powder cocaine offenders. 

Another factor is the applicability of mitigating role adjustment 
as provided by the courts in fiscal year 2008. Approximately 5.1 
percent of the crack cocaine offenders received the mitigating role 
adjustment as opposed to 20 percent of the powder cocaine offend- 
ers who received the mitigating role adjustment. 

The sentencing disparity has been the subject of recent Supreme 
Court case law. In Kimbrough v. United States, the Court relied on 
the Commission’s conclusion that the disparity between the treat- 
ment of crack cocaine and powder cocaine offenses fails to meet the 
sentencing objectives set forth by Congress in both the Sentencing 
Reform Act and the 1986 Act. The Court held that a sentencing 
court may consider the disparity when determining an appropriate 
sentence in a crack cocaine case. 

In the Spears case, the Court held that under Kimbrough, a sen- 
tencing court may vary from the crack cocaine guidelines based on 
policy disagreements and may substitute with regards to crack and 
powder its own drug quantity ratio with regards to the crack co- 
caine guidelines. 

With regards to the operation of the Commission’s decision to 
retroactively apply the 2007 guideline amendments, I would like to 
give some information. 

In the 1 year since the guideline amendment of 2007 was made 
retroactive, the Commission has received approximately 19,239 
sentence reduction motions that have been acted on by the courts. 
Of those, approximately 70 percent — 13,408 — have been granted, 
and the average reduction was 24 months from approximately 140 
months to 116 months. Approximately 30 percent have been de- 
nied, 5,831. Some of those have been denied because the defendant 
had not been sentenced with regards to crack cocaine. Others have 
been denied because the defendant was not eligible either because 
of statutory mandatory minimums or a career offender or armed 
career offender status and/or were denied on other reasons on the 
merits. 

The Commission’s belief continues to be that there is no justifica- 
tion for the current statutory penalty scheme for powder cocaine 
and crack cocaine offenses and is of the view that any comprehen- 
sive solution requires revision of the current statutory penalties by 
Congress. 

The Commission remains committed to its 2002 recommendation 
that such statutory drug quantity ratio should be no greater than 
20:1 and recommends further that Congress increase the 5-year 
and 10-year statutory mandatory minimum threshold quantities for 
crack cocaine offenses, repeal the mandatory minimum penalty pro- 
vision for simple possession of crack cocaine, and reject addressing 
the 100:1 drug quantity ratio by decreasing the 5-year and 10-year 
statutory mandatory minimum threshold quantities for powder co- 
caine offenses. 
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The Commission believes that the Federal Sentencing Guidelines 
continue to provide the best mechanism for achieving all of the 
principles of the Sentencing Reform Act of 1984 and recommends 
that congressional concerns about the harms associated with crack 
cocaine are best captured through the sentencing guideline system. 

The bipartisan United States Sentencing Commission continues 
to offer its help, support, and services to the Congress, to the Exec- 
utive, and to the Judiciary branch, as well as to all others inter- 
ested in the subject who are interested and continue to be inter- 
ested in this important issue and requests that any congressional 
action include emergency amendment authority with regard to 
guideline amendments so that they would go into effect as soon as 
Congress acts. 

Again, on behalf of the United States Sentencing Commission, we 
thank you very much for holding this hearing, and we appreciate 
the continued interest in this very important subject. 

[The prepared statement of Judge Hinojosa appears as a submis- 
sion for the record.] 

Chairman Durbin. Thank you very much. Judge. And before we 
ask questions of the panel, I would like to invite my Ranking Mem- 
ber, Senator Graham, to make an opening statement. 

STATEMENT OF HON. LINDSEY GRAHAM, A U.S. SENATOR 
FROM THE STATE OF SOUTH CAROLINA 

Senator Graham. Thank you, Mr. Chairman. I will be very brief. 
I think this is a topic long overdue for discussion. When you look 
at your panel, you have got a very unusual group of people, polit- 
ical divergent who have the same message. I am looking forward 
to listening. 

Chairman Durbin. Thank you very much. 

I would like to ask the first question of Mr. Breuer so that there 
is clarity on the record. I listened carefully to your testimony. You 
testified the administration believes Congress should completely 
eliminate the sentencing disparity between crack cocaine and pow- 
der cocaine. To be perfectly clear, does the administration believe 
that Congress should set the sentencing ratio for crack and powder 
at 1:1? 

Mr. Breuer. Mr. Chairman, the administration does believe 
that. We believe that should be part of a comprehensive approach, 
but that is the position of the administration. 

Chairman Durbin. There may be some disagreement among 
those who are on the panel here, but I would like to go to the next 
question that crosses my mind. What are we to do with all the peo- 
ple who were sentenced over the last 23 years with this disparity 
of 100:1? What is the appropriate thing, the just and fair thing to 
do, for those who are currently in prison? 

Mr. Breuer. Mr. Chairman, that is, of course, a very difficult 
question, and, of course, within the Department of Justice at the 
Attorney General’s request, we are having right now a Sentencing 
Working Group that is going to go and reach out to members of the 
Commission, the judiciary, and all the stakeholders. Whether at 
the end of the day the issue of retroactivity is one that should be 
adopted, I am sure that will be a topic that will be discussed. 
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Senator, it is a very hard issue. I do not think there is an easy 
fix to it. I think the process is just going to have to take forth so 
we can figure out the best resolution there. 

Chairman Durbin. If I could ask the two other witnesses that 
question, and add a little context to it. In December 2007, the Sen- 
tencing Commission unanimously decided to apply its reduction in 
crack sentences retroactively. The Commission estimated that it 
would affect the sentences of approximately 19,500 inmates over 
the course of several years. At the time, opponents of retroactivity 
argued that the courts would be flooded; the judiciary would be 
hard pressed to handle all these cases. 

So what is the verdict? I ask of the two other witnesses. Have 
the courts been flooded, or has the process gone smoothly? Has 
ever defendant seeking a sentence reduction received one? And if 
not, why not? And are judges still able to consider the individual- 
ized factors such as the use of a weapon or crimes of violence and 
an offender’s criminal history while incarcerated and similar as- 
pects? I would like to ask Judge Walton and Judge Hinojosa to re- 
spond. 

Judge Walton. As you know, there was tremendous concern 
when the Commission was considering the issue of retroactivity as 
to whether it would overload the court process. And I had some of 
those concerns, but the Criminal Law Committee did recommend 
to the Judicial Conference that we support retroactivity, and we 
did so. 

My feeling is that the process, as far as the District of Columbia 
is concerned, has gone smoothly, and based upon what I know from 
my colleagues throughout the country, it has gone smoothly also. 
Has it placed a burden on the courts? Yes, it has. But I do not 
think we can let that burden impair us from doing what fundamen- 
tally has to be done to make our process fair. 

So if it means my probation department and as individual judges 
we have to work a little harder in order to address the problem, 
we are prepared to roll up our sleeves and do it. 

Chairman Durbin. Judge Hinojosa. 

Judge Hinojosa. Chairman Durbin, with regards to that issue, 
the Commission, when it acted in 2007 amending the guidelines, 
seriously looked at the issue of retroactivity. As you know, the stat- 
ute gives the Commission the opportunity when it changes guide- 
lines to decrease sentences, to apply them retroactively and allow 
the courts to apply them retroactively if they so desire. 

We held hearings. We heard from individuals from the judiciary 
as well as other interested groups, as well as the executive branch 
of the Government, and then decided unanimously to apply it retro- 
actively. We did put it off for a period of about 3 months. This was 
going to be the largest number of defendants that had ever been 
eligible for a sentence reduction. This gave the courts, as well as 
the executive and defenders’ organizations, an opportunity to be 
prepared with regards to the motions that would be filed. 

We also amended Section IBl.lO of the guidelines with regards 
to the matters that could be considered by a court in determining 
whether to reduce the sentence. 

I will indicate that it appears to have run smoothly across the 
country so far. We have received information as of March of 2009 
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of approximately 19,239 motions, as I indicated. About 70 percent 
of those have been granted; 30 percent have been denied, as I stat- 
ed a little while ago. About 11 percent of them have been denied 
because defendants filed them who did not have crack cocaine con- 
victions. The others have been denied either because the manda- 
tory minimums apply and/or career offender status or armed career 
offender status applies as well as for other reasons on the merits. 

It is totally discretionary with regards to a sentencing judge as 
to whether to grant the motion to reduce the sentence, and the 
Commission provided some guidance with regards to that. 

I will indicate that any action on the part of the Commission 
with regards to retroactivity would be guided, as it always has, by 
deliberative effort, certainly consultation with the other branches of 
Government, as well as individuals who are interested on this 
issue; and we would certainly proceed to act in that way to make 
a decision with regards to any guideline amendment that would 
come as a result of any reduction that might apply. 

Chairman Durbin. Thank you. 

In addition to considering the impact or burden of retroactivity, 
I want to share with the panel some statistics from our Nation’s 
capital. In Washington, DC, 52 percent of Federal cases involve 
crack cocaine — 52 percent. That is 2 V 2 times the national average. 
Then 92.8 percent of the city’s incarcerated population is African- 
American and over 50 percent of young black men in the city are 
either incarcerated or under court supervision. Over 50 percent. 

Judge Walton, you sat on the Federal bench here for 8 years and 
presided over hundreds of cases involving crack cocaine. In your ex- 
perience, what effect does this sentencing disparity between crack 
and powder have on the criminal justice system? I gave as an illus- 
tration earlier that this much crack would be viewed the same as 
this much in powder cocaine. To put that in dollar terms, 5 grams 
of crack now selling at $69 would market for $342, would merit the 
same criminal penalty at 500 grams of powder cocaine now selling 
at $73 on the street, $37,000 — $342, $37,000, same sentencing as- 
pect. 

So can you tell me, have you — ^you have seen this up close, and 
we are going to hear some further testimony on this. Can you tell 
me the burden on the current system and the impact this has on 
the sentencing aspects? 

Judge Walton. Yes, Senator. As I indicated in my opening re- 
marks, I know from personal experience jurors during the voir dire 
process who would come up and say that they were not willing to 
serve as a juror because they know about the disparity, and I think 
that is unfortunate when our citizenry is not prepared to partici- 
pate in our judicial process because they believe it is fundamental 
unfair. 

As I also indicated, we have had jurors who have said after the 
fact, who would not convict and there was a hung jury, that the 
reason they would not convict is because they know of the disparity 
and they were not prepared to contribute another young black 
male — who it usually is — to the system knowing the unfairness of 
the process. 

I know, because I spend a lot of time talking to people in the 
community, that there are people who are unwilling to come for- 
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ward and cooperate with law enforcement because, again, they be- 
lieve the system is unfair. 

So I think it does have a perverted impact on the attitude that 
many people in our country have about the fairness of the process. 
And whenever that happens, I think it builds disrespect for our ju- 
dicial process, which obviously has an overall impact. And as I 
said, it is just not within the Federal system, because when I 
served on the superior court, even though the Federal sentencing 
laws did not impact what was taking place in that court, we had 
the same attitude being expressed by jurors and other citizens 
about the fairness of the process. So it had an impact on the proc- 
ess in that system also. 

Chairman Durbin. Thank you very much. 

Senator Graham. 

Senator Graham. Thank you. A very good discussion. 

Generally speaking, do you believe that crack cocaine has been 
a detriment to minority communities in terms of their health and 
their future. Judge? 

Judge Walton. Absolutely. There is no question that crack co- 
caine has had a devastating impact on African-American commu- 
nities. I know that there are people who are afraid to even come 
outside of their homes because of the violence that exists. But I 
have seen violence in reference to other drugs in addition to crack. 
And as I indicated earlier, I cannot say, based upon the cases I see 
coming before me, that at this time the level of violence is any 
greater as it relates to crack and other drugs. 

We know a lot of our children who are having difficulty educa- 
tionally, academically, are children who were born to women who 
used during their pregnancy. So, yes, it has had a tremendous im- 
pact. But it also has had a tremendous impact because the break- 
down of the African-American family has had a devastating impact 
on the African-American community, and to a large degree, when 
you go into many of these communities, there are no men because 
so many of our young black men are locked up. And I think that 
is a major problem that this country has to confront. 

Senator Graham. The only reason I mention that, you know, 
when you go back and look at a law, there is a reason that laws 
exist, and history sometimes will say that was a dumb reason. We 
have had laws to do some things that, in hindsight, were just really 
racially motivated or just, you know. Neanderthal. 

But when it comes to this drug, I think I understand why people 
back in the 1980s and the early 1990s really wanted to declare war 
on crack cocaine and making it very difficult to be involved with 
its use or sale. So I think Senator Durbin probably during that pe- 
riod of time had that motivation, anybody that supported this origi- 
nal statute. 

The one thing we can say for us is that all this enforcement and 
punishment you said — has it gone up or down throughout the com- 
munities? Has it had any impact in terms of deterrence? 

Judge Walton. I do not have any statistics or empirical data I 
can provide to you to support the position I am going to take. But 
I have come to believe, in the context of this type of crime, that 
certainty of punishment is more important than severity of punish- 
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ment. Obviously, for repeat offenders and for offenders involved in 
large trafficking organizations or those involved 

Senator Graham. With that in mind, Judge, a mandatory min- 
imum, does it have a place here for simple possession, do you 
think? 

Judge Walton. Not for simple possession. The Judicial Con- 
ference has opposed mandatory minimums. 

Senator Graham. OK. From the administration’s point of view, 
do you have any — could you give me an answer to that question; 
has the use of crack cocaine gone up or down after we passed these 
very tough statutes? 

Mr. Breuer. Senator, it is my understanding that use of drugs 
throughout has somewhat gone down, so not just for crack cocaine. 
Whether that is the result of this sentencing regime, I think one 
would be hard pressed to say it is the result. But I think overall 
what we say about crack cocaine would be true for other drugs and 
powder cocaine as well. 

Senator Graham. I think the most revealing testimony is the fact 
you talk about jurors who openly understand that — you know, they 
understand the consequences of one type drug versus the other and 
are very reluctant to find people guilty. So I think the Committee 
is doing a good job here to try to figure out how to create justice. 
But the goal is to protect people from the scourge of this drugs. Let 
us do not lose sight of that. And from the Sentencing Commission 
point of view, if you have applied — if you did away with the simple 
possession standard and you went back in case files and you re- 
viewed cases of people who are in jail based on simple possession 
of crack cocaine with a mandatory sentence, how many people are 
we talking about letting out of jail? 

Judge Hinojosa. Last fiscal year of 2008, I believe it was about 
105 cases of simple possession, and about half of those cases were 
subject to mandatory minimums. 

Senator Graham. So not that many people. 

Judge Hinojosa. It was a small number, but, nevertheless, it is 
the only drug that carries a mandatory minimum for simple posses- 
sion. 

Senator Graham. So if you did away with the mandatory min- 
imum, you are not — it is only 105 cases that it was used in, right? 

Judge Hinojosa. It was 105 cases, and about half of those, I be- 
lieve, actually were subject to the mandatory minimum. Neverthe- 
less, it is about 50-some defendants who were affected by manda- 
tory minimum with regards to that particular drug who were not 
affected with regards to any other — possession of any other drug. 

Senator Graham. Well, here is my statement to you and the 
Committee as a whole, and really to the country, I guess. If we 
change the law to do away with what appears to be an injustice, 
that you get so much more punishment for one type of cocaine 
versus the other, and it has such a disparate effect in terms of our 
demographics, what do we do if we change the law to do away with 
that harshness and make the law still punishment, what do we do 
to prevent the problem? I mean, isn’t that the goal? The goal is to 
prevent the problem. And if I thought passing a 1,000:1 ratio would 
do it, I would vote for the law. Obviously, it is not and it is creating 
a counter-effect, and it is creating a backlash that is not what we 
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want. We do not want the community to stop convicting people be- 
cause they think it is unfair. We want people convicted that deal 
in this stuff and abuse it. But we also want to help them get off 
of it. So if you could just in a minute or so, tell me what do we 
do if we change the law to make it less punitive. How do we fix 
the problem? 

Mr. Breuer. Well, Senator, from the administration’s point of 
view, what we would do is we would have a regime that would be 
more case specific. So we would have very severe punishments for 
those who are deserving of severe punishments. If you are a serious 
or major trafficker, you are someone involved in violence, you use 
children, you sell to children, you sell near schools or whatever, in 
that case you should get — and there should be certainty to it. And 
with that, in the comprehensive approach we would want rehabili- 
tation so that if you are someone who has simple possession or you 
are someone who has had just a small amount of cocaine or such 
a substance, but you do not have violence, that once you are out 
of jail, if you go to jail, that we have some way of dealing with you 
so that we do not have you re-entering the Bureau of Prisons sys- 
tem. 

Senator Graham. One last question. If we change the law or we 
change the sentencing to be more balanced and, quite frankly, fair 
given powder cocaine, do you worry that we send the wrong mes- 
sage? 

Mr. Breuer. Senator, from the administration’s point of view, we 
think today we are sending the right message. We are send- 
ing — 

Senator Graham. Do you agree with that. Judge? 

Judge Walton. I do. I agree with everything that Mr. Breuer 
has indicated about how we should address this problem. And I do 
not think we send the wrong message. I believe that enforcement 
is very important to addressing this problem. But I also believe 
that prevention works, and I also believe that treatment works. 
But we have not made the investments in those arenas that I be- 
lieve are necessary. 

Senator Graham. Thank you. 

Chairman Durbin. Without objection, a statement by Senator 
Leahy will be entered into the record. 

Senator Feinstein. 

Senator Feinstein. Thank you very much, Mr. Chairman. 

Mr. Breuer, obviously this is a very major recommendation, and 
it carries with it a lot of concomitant issues, and not the least of 
which is retroactivity. And it seems to me you cannot eliminate the 
disparity without having a program to release people from prison 
who are under these laws, thereby unfairly sentenced. And I think 
we need to know exactly what we are talking about. 

Mr. Hinojosa, I was reading your written statement, and the 
question you just answered, and I read something different from 
what you have just responded to. On page 3, powder cocaine and 
crack cocaine offenses together historically have accounted for 
nearly half of the federally sentenced drug-trafficking offenders; 
24,600 total drug-trafficking cases in 2008; there were 5,900 crack 
cases. That is 24 percent of all drug-trafficking cases, and 5,760 
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powder cocaine cases. That is 23 percent of all drug-trafficking 
cases. So there are a lot of people in prison with this disparity. 

Do you want to say something on that? 

Judge Hinojosa. The number I gave was those that were eligible 
with regards to the 2007 guideline amendment. Some of them had 
already served their sentences, some of them had been obviously 
released, and some were not eligible for other reasons. And so the 
number that I gave is not everyone who had been sentenced under 
the crack-powder ratio, but those who might be eligible with re- 
gards to the 2007 guideline amendment. We have done no study 
with regards to eligibility with regards to any others, nor have we 
looked into that. 

Senator Feinstein. Well, what would be the eligibility of people 
in prison for immediate parole, assuming there was retroactivity 
and the 1:1 standard was in place? 

Judge Hinojosa. That would depend on what the ratio was and 
what Congress actually decided the ratio should be. 

Senator Feinstein. Well, I am just saying the administration has 
suggested a ratio. Supposing that were, in effect, the law. How 
many Federal offenders would then be subject to release? Because 
you would have a clamor if we changed the disparity and kept peo- 
ple in prison. 

Judge Hinojosa. If that were the case and that was the legisla- 
tion, of course, we would do all the numbers with regards to what- 
ever that might be. 

Senator Feinstein. But right now we do not know how many 
people would be 

Judge Hinojosa. No, but we would be glad to get that for you, 
and we have prepared some information with regards to the reduc- 
tion possibilities, but not with regards to the numbers presently in 
custody that might be eligible for retroactivity, if that was the way 
it was proceeded with. 

I will say that one of the things the Commission is also attempt- 
ing to do and has started doing — and this does take some time — 
is to look at the recidivism rates with regards to those who have 
had retroactivity applied with regards to the 2007 guideline 
amendments. 

Senator Feinstein. Well, let me ask you, I would appreciate get- 
ting those numbers, because I think we have to look at this. Philo- 
sophically, I agree with what the administration has said. Prac- 
tically, before we proceed, I sure want to know the impact. And so 
I think we need that. Now 

Judge Hinojosa. And I hope I did not leave you with the impres- 
sion, Senator, that the number I had used involved if there was a 
change to 1:1. It was simply the number with regards to the 2007 
guideline. 

Senator Feinstein. I understand. Thank you. That is helpful. 

Now, there are 14 States that do have crack cocaine disparities, 
mine being one of them. Our disparity in California is based on the 
actual minimum sentence, with crack defendants sentenced to a 
3-, 4-, 5-year term, and powder cocaine to 2-, 3-, 4-year terms. So 
that is not, I think, as difficult to change. But, again, I would want 
to know what is the practical impact of this. 
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Let me ask you, Mr. Breuer, I am sure that when you make this 
suggestion, you have analyzed the practical impact of this both on 
the Federal system and the fact that States are apt to follow and 
what the impact would be with those States that do have dispari- 
ties. 

Mr. Breuer. Well, Senator, what I would say with respect to 
that is that, of course, this is the very beginning of the process, and 
we have a working group where we want all the stakeholders to 
get involved. The issue of retroactivity I think will be an 
issue 

Senator Feinstein. Is the answer that you have not looked at 
that? 

Mr. Breuer. Well, the answer is not that we have not looked at 
it, but the answer is that in speaking — for instance, I personally in 
the first week on the job, when I have spoken to those like Judge 
Walton and Judge Hinojosa and other judges, they have said in the 
past when, for instance, the Sentencing Commission decided to 
have a two-level reduction, that those people thought in the begin- 
ning that it would be overwhelming, that, in fact, judges, as Judge 
Walton said, were able to do it and roll up their sleeves. 

Whether or not if we were to do this now it would create an over- 
whelming burden I do not think has yet been quantified. But I 
think it is an issue and, on the one hand, will be the practicality 
of doing it and, as the Senators have indicated, is the fundamental 
justice in doing that. Somewhere in that will be where that discus- 
sion comes out. 

Senator Feinstein. I am sure you have talked with law enforce- 
ment. 

Mr. Breuer. Yes. 

Senator Feinstein. What is the law enforcement view of this? 

Mr. Breuer. Well, Senator, I think like everything, there is not 
unanimity. I have had the privilege — ^yesterday, I spoke, for in- 
stance, with Chief Bratton, the police chief in Los Angeles, who 
said to me, “Lanny, you should quote me as saying I fully support 
1:1, and I fully support the administration’s position.” 

I see Chief Timoney there, and I had the pleasure of having 
breakfast with him about a week ago, and I think there is a lot of 
support for it. 

I do not want to suggest there is unanimity, but I think a lot of 
law enforcement believes that the current status is unsatisfactory. 
There is probably going to be some debate whether it should be 1:1 
or something else, but I think there are a lot of informed sources 
who are now very much in agreement with this position. 

Senator Feinstein. What would be the administration rec- 
ommendation on retroactivity? 

Mr. Breuer. I do not think yet. Senator, we have one, and the 
reason we do not have one is that in beginning this process, I think 
the administration believes it is essential that in a more com- 
prehensive way, we are able to reach out to law enforcement, to the 
Congress, and to other stakeholders. Intuitively, there is a lot 
about retroactivity that seems right. But I think if we were to take 
a firm position now, we, in fact, would disenfranchise those who we 
very much want to bring into the process as we all discuss in an 
informed way this issue. 
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Senator Feinstein. For whatever it is worth, it is my position 
that any change has to have retroactive consideration, because we 
have to know what we are doing when we do it and what the prac- 
tical application of what we are doing is, not just the theoretical 
application, because you are going to have 14 States very concerned 
as well. 

So I would very much appreciate it, Mr. Chairman, if it is agree- 
able with you, that the Attorney General’s Office really look into 
this and give us some recommendations of what they think this 
should be as part of any bill. 

Mr. Breuer. Senator, just to reassure you, our goal, in fact, for 
the working group is that the working group within a period of a 
few months, not very long, will, in fact, have coalesced all of these 
issues, and we would be delighted to do exactly that. 

Senator Feinstein. That would be very helpful. 

Thanks very much, Mr. Chairman. 

Chairman Durbin. Thank you. Senator Feinstein. I agree with 
you on that point. Senator Klobuchar. 

Senator Klobuchar. Thank you very much, Mr. Chairman. 
Thank you to all of you. 

As you know, I am a former prosecutor, and when I was listening 
to Senator Graham talk about going back to how this happened, 
these disparities in the first place, I think part of this was — which 
I still see today — the scourge of crack cocaine and what it does and 
the very violent offenses that get committed with it. So I think it 
is very clear to say that we are not talking about decriminalizing 
this — right, Mr. Breuer? 

Mr. Breuer. That is exactly right. 

Senator Klobuchar. All right. Very good. And that we under- 
stand it is a very serious problem. 

On the other side, I think of a judge in Minnesota named Pam 
Alexander, who was a district court judge, who was one of the first 
to strike down the crack cocaine disparity in Minnesota. It went up 
to the Supreme Court, and in 1991, in the case of State v. Russell, 
the Minnesota Supreme Court struck down our disparity in our 
State. 

Pam Alexander was nominated or her name was seriously con- 
sidered for Federal district court judge, and I hope she is watching 
this hearing today, because she was not able to advance because 
of this decision that she had made. 

So I am well aware of this issue, and I think the first thing I 
wanted to say and ask you about was that there were reasons 
given back then for this disparity — and I am sure some of them 
were real, but some of them were — that crack could be worse, the 
effect it had on babies and things like that. And is that still true, 
the crack cocaine? Any comments on that? 

Mr. Breuer. Senator, based on my understanding of the Com- 
mission’s excellent work and its work with respect to science, there 
is no basis for that conclusion. 

Senator Klobuchar. All right. And then, second, the fact that 
sometimes crack, for maybe reasons outside of the drug itself, it is 
involving more gun offenses, more violence; it may be those that 
are using this illegal drug compared to those that are using co- 
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caine; it may have nothing to do with the drug, but there was some 
more propensity of cases involving gun and violence with crack. 

Mr. Breuer. I think though the numbers have gone down, there 
is still some more prevalence of those who are on the streets trad- 
ing in crack possessing guns or using guns. It is why the adminis- 
tration feels we should have a much more targeted approach. 

Senator Klobuchar. So your answer to that, for my law enforce- 
ment people out there who are listening to this very carefully, 
would be that it is not like we are going to disregard the fact that 
guns are used with these crack crimes, that you are going to use 
enhanced sentences. Or how are you going to get at that fact? Be- 
cause, clearly, when you have guns with drug cases, it means 
something more. 

Mr. Breuer. That is exactly right. Senator. What we would pro- 
pose is through the working group and making recommendations 
ultimately is either through enhancements or through further leg- 
islation that we ensure that those who are trafficking in crack co- 
caine, for instance, who are using guns, that they get extremely se- 
vere sentences. And so we are not in any way proposing that we 
are going to ignore it. Through a comprehensive regime of legisla- 
tion and enhancements, we very much want to address that issue. 

Senator Klobuchar. OK. I think that is very important for peo- 
ple to know, and I do think it gets at Senator Feinstein’s retro- 
activity question to some degree, which I think is going to be very 
difficult, and that is that perhaps — I am just guessing this, judges, 
but because of the sentences for crack, that sometimes those sen- 
tences were used, weapons charges may have been dropped even 
though a weapon was present. And so the retroactivity argument 
becomes more difficult in those cases. You may have a severely vio- 
lent case or a gun case, but because the crack sentence was so long, 
perhaps those charges were dropped. Do you want to address that 
at all? It just complicates saying, well, because someone was put 
in for a crack charge for this long, they should be let out, when, 
in fact, maybe there were other factors there. 

Mr. Breuer. Senator, I think that is exactly right. I defer to the 
judges on the implementation, but, of course, any issue of retro- 
activity will have to be case by case for the very reasons you have 
identified. 

Senator Klobuchar. Judge. 

Judge Hinojosa. Senator, I do want to make it clear that the 
guidelines themselves do provide some enhancements already with 
regards to a weapon involvement if you are not convicted under the 
statute. They also provide enhancements for use of minors, en- 
hancements for roles in the offense, as well as some of the other 
matters that would be of concern to individuals. They are provided 
within the Sentencing Guideline system with regard to some of 
these enhancements that have been talked about with regards to 
certain specific characteristics of the way a defendant may be in- 
volved in a particular case. 

And so some of these individuals may have already gotten the 
weapon enhancement under the Sentencing Guidelines even 
though they were not convicted under the statute itself 

Senator Klobuchar. I understand. My focus here is that you 
may have some violent offenders that were simply convicted under 
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this crack law, and so it just makes it much more complicated to 
look at the retroactivity issue. 

The other thing that was raised and Senator Graham addressed 
was just other reasons to look at changing this disparity, and one 
of them is that the judges have been downgrading the sentences 
out of a realization of what they perceive is this unfairness, as well 
as the fact, which he referred to, that juries are aware of this in 
many parts of the country and have reactions to this, or people. 
And I am very interested in mostly effectively using our laws and 
making sure they are targeted, as Mr. Brener pointed out, at where 
we need them. But could you comment a little bit about that? I 
think it was you. Judge Hinojosa, that brought up the issue of the 
judges’ departing downward. 

Judge Hinojosa. There has been some since Kimbrough and 
Spears. Post Spears, the departure or variance rate that is not Gov- 
ernment sponsored is about 18 percent in crack cocaine cases, 
which is higher than it had been. It was probably 3 percent lower 
than that prior to that, and so there has been an increase. That 
is only with 900-some cases that have come in since Spears that 
we have been able to code. We will continue to put out that infor- 
mation. It is different than it has been. 

We have seen about five cases where judges actually decided to 
use their own ratio. Some have used 20:1. Some have used 1:1. And 
so this may lead to disparity with regards to how individual judges 
look at what they feel might be the ratio. And so we are coding 
that information and would certainly make it available. 

Senator Klobuchar. Thank you. 

Judge Walton, do you want to comment at all on this? 

Judge Walton. Which particular 

Senator Klobuchar. Well, just on the judges’ departing down- 
ward, maybe your own feelings or changes in your feelings about 
this disparity in these laws over time. 

Judge Walton. Under our current system, I do have concerns, 
because I know within my own courthouse there is a difference of 
view of what that disparity should be. So you do have some judges 
going 1:1, 10:1, 20:1, and I think that is problematic because I 
think disparity is a problem within our system. So, to the extent 
that there can be greater uniformity, I think that is important. 

On the issue of retroactivity, I agree, that is a significant issue. 
There are a lot of factors that have to be weighed in assessing 
whether it would be appropriate to do that, and one of the things 
I do not think I would be saying off the reservation on behalf of 
the court system to say this is that if retroactivity is a reality, then 
I would hope that the needs of the court financially would be con- 
sidered, because if we need additional resources in order to carry 
it out, I would hope that they would be made available to us. 

Senator Klobuchar. OK. I could tell you that I totally under- 
stand that from seeing court cases, but, again, the public safety 
issues with making sure that any retroactive changes that are 
made are going to also be, I think, foremost in people’s minds. But 
thank you. 

Judge Walton. But I think one thing that is important, if you 
look at the statistics that Judge Hinojosa indicated with the experi- 
ence of what has happened now in reference to what the Commis- 
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sion did, there has not heen a significant number of people who 
have been released who have come back into the system. According 
to the statistics, it is only about 0.6 percent of the individuals re- 
leased pursuant to the action of the Commission who have com- 
mitted new offenses and come back into the process because of 
that. 

Senator Klobuchar. Right, and I am a big supporter of treat- 
ment. I come from the land of, well, 10,000 treatment centers — that 
is what we say — in Minnesota, and we believe in it. My own father 
is a recovered alcoholic, so I completely believe we need to look at 
that and drug courts as part of our laws, and that there are much 
better ways we can handle this. But at the same time, I want to 
make very clear to the public — and Mr. Breuer did that — that we 
are not talking about decriminalizing that, that we are going to 
move very carefully as we look at any talk of retroactivity, and that 
we do understand that crack cocaine is, as Senator Graham said, 
a scourge on our community and that we want to do everything to 
get people off of it and to make sure the laws are enforced and to 
focus very much on these violent offenses and gun offenses, while 
understanding that this disparity has not been fair and it has not 
seemed to have been effective in how we enforce our drug laws. 

So thank you very much, all of you. 

Chairman Durbin. Senator Kaufman. 

Senator Kaufman. Mr. Chairman, I want to thank you for hold- 
ing this hearing. I think this will go a long way to deal with pop- 
ular misperceptions about the disparity between the crack cocaine 
and powder cocaine differences, and I think it is a real service. 

Mr. Breuer, I want to follow up on Senator Klobuchar’s question. 
I know about the children, but what are the things that we have 
learned since 1986 that make us now, the Department, to feel that 
it is important to remove this disparity? 

Mr. Breuer. Well, Senator, where we were right, of course, and 
what we have known throughout is that crack cocaine, drugs in 
general, such as crack cocaine and powder cocaine, are, in fact, a 
scourge and they are very bad for the community and they can be 
associated with violence. What we have learned is that if we pun- 
ish based on a class as opposed to case specific or one form versus 
another, then, in fact, what we begin to do is deteriorate the 
public’s confidence in our justice system, as Judge Walton so elo- 
quently described, and that cannot be the case. 

We need to protect our citizens. They need to know there is cer- 
tainty of punishment. And they need to know that we are putting 
in jail those who should be in jail as opposed to, as Judge Walton 
said, young African-American men who have no business being in 
jail perhaps for as long as they are based on the crime. That is a 
terrible injustice. I think that is the lesson we have learned. 

Senator Kaufman. To follow up on that, one of the findings in 
the Sentencing Commission’s most recent report to the Congress 
said that more than one-third of all crack cocaine cases in 2006 in- 
volved fewer than 25 grams while powder cocaine cases typically 
involved far larger quantities. 

Can you kind of talk about how that happens? 

Mr. Breuer. Well, Senator, I think what has happened under 
the current regime is that, in essence, there is sort of a de facto 
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process, and because the quantities are lower in some cases, people 
are targeted because there is a sense that perhaps they are more 
involved in other kinds of criminal activity. 

The result, however, is somewhat artificial. If we had a 1:1 level, 
then, in fact, I think what we would find is sentences throughout 
would be proportional based on what they should be. Now I think 
what is happening is people are using their own independent judg- 
ments to try to take the system that most people think is not work- 
ing and try to make it work a little better. But that is a very im- 
perfect system. 

Senator Kaufman. Thank you. Now, we know, talking about 
doing away with the disparity — and I think there seems to be good 
agreement on that. I mean, do you have any thoughts about wheth- 
er we are going to raise the current powder levels or lower certain 
crack levels in order to get to what we should be doing? Just your 
thoughts on that. 

Mr. Breuer. Well, Senator, based on the Commission’s work and 
the work that we have heard about, I am not aware of any compel- 
ling arguments — at this point, none — to say that we should raise 
the powder cocaine penalties or raise the powder cocaine. But I 
must say that the working group will do what we have said it will 
do. It will remain open to all issues, and so if there are those argu- 
ments, we want to hear them, and we want to assess them. But 
at this point, I have not heard any compelling arguments there, 
and I do not think the Commission in its work has found any. 

Senator Kaufman. Thank you for that. 

Judge Hinojosa, on the subject of violence, does your data sug- 
gest that the violence associated with crack distribution has 
changed at all over the years? 

Judge Hinojosa. The last coding project that we did with re- 
gards to violence was that there was a slight difference between 
crack and powder cases. It was not present in about 89-point-some 
percent of the crack cases and not present in about 93 percent of 
the powder cases. And so that was a coding project with regards 
to 2005 cases. 

The other thing that we judge it by is the weapon enhancement, 
which is applied in about 28.1 percent of the crack cases and 16.9 
percent of the powder cases. And so, therefore, that is the informa- 
tion that we do have. 

Senator Kaufman. All right. Thank you. 

Judge Walton, obviously, in addition to your long service as a 
trial judge, you served with the Office of National Drug Control 
Policy. How has that experience affected your positions and your 
views on this issue? 

Judge Walton. Well, as I indicated earlier, I did advocate a dis- 
parity when I worked in the Drug Office because of the information 
we had available to us at that time. As has been indicated, a lot 
of that information we know was incorrect, and so it has altered 
my view about the disparity, coupled with the fact of my experience 
that I have had with people who would come into the process, like 
jurors, who did not want to be a part of the process because of the 
disparity. 
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So I think, as I have indicated before, that public confidence is 
critical if our laws are going to be respected and followed, and I 
think this adversely impacts the ability to have that occur. 

Senator Kaufman. Great. Thank you all for your comments. 

Again, Mr. Chairman, thank you for holding this hearing. 

Chairman Durbin. Thank you. Senator Kaufman, and I would 
like to thank this panel for their testimony. I believe this has been 
long overdue, and your statements are going to help us understand 
this issue and I hope motivate us to move forward. Some of the lit- 
tle huddles that you have seen taking place here are among Sen- 
ators who are thinking about what is the next step, so we are con- 
sciously thinking of an active response to your suggestions today, 
and I thank you for motivating and for joining us. 

Judge Walton. There is one statement I would correct. I said 
that it was 0.6 percent who have been rearrested who had been re- 
leased. It actually is 0.6 who were revoked based upon a rearrest. 

Chairman Durbin. I see. Thank you very much. Judge Walton. 
Thank you all. 

Chairman Durbin. We now invite the next panel of three distin- 
guished witnesses to join us, and before swearing them in, while 
they are taking their seats, I will give you a little background on 
each one of them. 

John Timoney is going to testify first. He is the Chief of Police 
of the Miami Police Department. He has been in that position since 
January of 2003. His law enforcement career began in 1967 when 
he joined the New York City Police Department. After serving in 
a variety of leadership positions during three decades with NYPD, 
Chief Timoney was for 4 years the police commissioner of Philadel- 
phia, where he commanded a force of approximately 7,000 officers. 
He is President of the Police Executive Research Forum, serves on 
the Board of Penn Institute for Urban Research in Philadelphia 
University, Co-Chairman of the FBI’s South Florida Joint Ter- 
rorism Task Force. His 40 years of local law enforcement experi- 
ence give him a unique perspective on these issues. I thank him 
for being here. 

Asa Hutchinson is a familiar face here on Capitol Hill, currently 
practicing law at the Hutchinson Law Group which he and his son 
founded. He began his legal career as a city attorney in the famed 
Bentonville, Arkansas, before he was appointed by President 
Reagan as U.S. Attorney for the Western District of Arkansas. He 
served in the U.S. House of Representatives from 1997 to 2001, ap- 
pointed by President Bush as Administrator of the Drug Enforce- 
ment Administration in 2001; 2 years later, he became the first 
Under Secretary for Border and Transportation Security at the 
newly created Department of Homeland Security. He has an under- 
graduate degree from Bob Jones University and a law degree from 
the University of Arkansas. Mr. Hutchinson, welcome. 

Cedric Parker, one of seven children, born in Tampa, Florida, 
grew up in Alton, Illinois, home of the Red Wings. Upon graduating 
from Southern Illinois University, he joined the U.S. Army and 
served his country for over 7 years. Mr. Parker, after leaving the 
military, returned to Alton, Illinois, where he managed a residen- 
tial diagnostic and treatment facility for troubled and abused ado- 
lescents. He met his wife, Christie, there, who is a psychotherapist 
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in private practice. Their four children — one son and three daugh- 
ters — range in age from 24 years to 11 months. 

That is a wide spread there, sir. Mr. Parker, thank you for the 
sacrifices you made to be with us today. 

He is here to testify about his sister, Eugenia Jennings, and be- 
fore I — I will wait and show that a little later. We have a picture 
here of the family which we would like to show when the time 
comes for your testimony. 

If I could ask the three witnesses to stand to be sworn in, I 
would appreciate it. Do you solemnly swear that the testimony you 
are about to give is the truth, the whole truth, and nothing but the 
truth, so help you God? 

Chief Timoney. I do. 

Mr. Hutchinson. I do. 

Mr. Parker. I do. 

Chairman Durbin. Thank you. Let the record indicate that all 
the witnesses responded in the affirmative. 

Chief, I am going to let you open up. The floor is yours. 

STATEMENT OF JOHN F. TIMONEY, CHIEF OF POLICE, MIAMI 
POLICE DEPARTMENT, MIAMI, FLORIDA 

Chief Timoney. Thank you very much, Mr. Chairman, and good 
morning to the distinguished members of the Committee. I want to 
thank you for affording me the opportunity to testify regarding re- 
forming the Federal cocaine sentencing laws, commonly referred to 
as the “crack-versus-powder cocaine controversy.” As you men- 
tioned in your introduction, I have spent the last 40 years in local 
law enforcement — the last 6 V 2 years as the Chief of Miami, 4 years 
before that as the police commissioner of Philadelphia, and then 
29 V 2 years in the NYPD, beginning as a young cop in the South 
Bronx and working my way up through the ranks to become the 
youngest four-star chief in that department’s history. So I come at 
this as a police professional. 

Others this morning have testified regarding the 100:1 disparity, 
and you had very good graphics there. Senator. They testified to 
the efforts of many, including the United States Sentencing Com- 
mission, to try to rectify or mitigate the disparity. To date, none 
of these efforts have been effective, having, for whatever reason, 
fallen on deaf ears. I am here today to lend my voice to the chorus 
pleading with Congress to right a wrong. 

I have no idea if the original reasons for establishing this dichot- 
omy that somehow crack cocaine was more powerful and, therefore, 
deserved a stiffer sentence — I did not know if they were right or 
wrong. I have heard the arguments on both sides. But what I can 
tell you from a practitioner’s perspective is that the results or the 
unintended consequences — and I do not think the consequences 
were ever intended in this situation. But the results have been one 
unmitigated disaster. 

Making an artificial distinction about a particular form of the 
same drug is a distinction without a difference, and that is bad 
enough. But when the distinction results in a dramatic disparity in 
sentencing along racial lines, then that distinction is simply un- 
American and intolerable. Furthermore, it defies logic from a law 
enforcement perspective, and here is what I mean. 
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If I arrest a guy carrying 5 grams of crack cocaine — that is less 
than a fifth of an ounce — I figure this guy is a low-level street cor- 
ner dealer, or maybe he just has a good amount of crack for per- 
sonal consumption. But if I arrest a guy with 500 grams of powder 
cocaine — and that is about half a kilo — I assume that this indi- 
vidual is a serious trafficker in narcotics. The notion that both of 
these guys are equal and deserve the same sentence is just ludi- 
crous on its face. 

Now let me take my two guys and show you how the monetary 
value of their illegal contraband plays out in the street. In Miami 
today, you can purchase 5 grams of crack for around $150. In New 
York and in Philadelphia, my prior two cities, it will cost you 
around $200 — a little more expensive. In Miami today, my under- 
cover officers for powder cocaine spend between $700 and $1,000 
per ounce, or around $14,000 for half a kilo, which is 500 grams. 
In New York and in Philadelphia, probably $2,000 more. The bot- 
tom line is the difference — it is a hell of a difference. It is $150 
versus $14,000. 

Now, if you were to present those numbers to the average eighth 
grader, they could figure out who is the narcotics trafficker and 
who is not. It is quite simple. And the answer is quite simple. 

Finally, when unfair laws are passed, police officers see the im- 
pact at the local level. Citizens do notice the things you do up here 
in Washington, and they do play out in the street. And in this case, 
the people become cynical. 

I remember back in 1974 when I was a young cop in the South 
Bronx, and President Ford issued the pardon to former President 
Nixon. I was amazed at how many times that issue was thrown up 
in our face as we made arrests on the street. We would get the ac- 
cusation: “Oh, Nixon gets pardoned, but the poor people get ar- 
rested.” 

Now, I know a lot of that was just street-level nonsense and jar- 
gon, but the point was well taken. And police departments across 
America face a much more difficult challenge gaining the trust of 
their communities if there are glaring inequities in the justice sys- 
tem that are allowed to persist. These inequities breed cynicism, 
mistrust, and should be eliminated. 

Thank you. Senator, for your indulgence today. 

[The prepared statement of Chief Timoney appears as a submis- 
sion for the record.] 

Chairman Durbin. Thank you for your testimony. 

Mr. Hutchinson, you have an opportunity now, 5 minutes, and 
we, of course, will enter into the record any written statement you 
would like to submit. Please proceed. 

STATEMENT OF ASA HUTCHINSON, ASA HUTCHINSON LAW 

GROUP, ROGERS, ARKANSAS, AND FORMER ADMINIS- 
TRATOR, UNITED STATES DRUG ENFORCEMENT AGENCY 

Mr. Hutchinson. Thank you. Senator. I am delighted to appear 
before your Committee. I am grateful for the invitation. I am here 
today, of course, reflecting my background as a Federal prosecutor 
in the 1980s, when we really commenced the strong effort against 
illegal drugs. I am reflecting my background as a Member of Con- 
gress when I had oversight responsibilities on the House side for 
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some of our law enforcement agencies; and then, most significantly, 
as a former Administrator of the U.S. Drug Enforcement Adminis- 
tration. In all of those recent positions. Congress and the DEA, I 
have been a long-time advocate for reducing the sentencing dis- 
parity between crack and powder cocaine. I have advocated this po- 
sition for a couple of very simple reasons: 

One, the justice system should be about fairness, and I do not be- 
lieve that this sentencing disparity reflects the fairness that is re- 
quired. 

Secondly, it obviously has a disparate racial impact on our com- 
munities and undermines what we are trying to accomplish in the 
justice system. 

Today I express my support for legislation for Congress address- 
ing this disparity, and I believe that this is the time that this can 
be done. The reasons that I am strongly advocating congressional 
action in this regard are that I see the impact of the disparity as 
undermining the confidence, credibility, and cooperation that are 
important in our criminal justice system; and also — and I think 
this has not been talked about enough — the present disparity 
skews law enforcement priorities. It encourages law enforcement to 
pursue lengthy sentences when the offenders are not high-level 
dealers. In Arkansas, where I hail from, I want to cite this par- 
ticular statistic: 41 percent of the drug-related Federal offenses in 
Arkansas are crack related — 41 percent — and that is compared to 
a national average of 20 percent. Powder-related Federal offenses 
in Arkansas are 12 percent of all Federal offenses, or drug-related 
offenses. That compares with 22 percent nationwide. 

In Arkansas the African-American population is approximately 
16 percent, but we have a higher percentage of crack-related of- 
fenses compared to the national average. I believe that congres- 
sional sentencing priorities impact law enforcement patterns and 
practice to our detriment in effectively fighting the war on drugs. 

Now, perhaps the easier part of this debate is to convince policy- 
makers that we have got to do something. The more difficult aspect 
is to address how to do it, and what is the right way to do it. Let 
me just offer a couple of views in that regard. 

First, the issue of retroactivity has been discussed today, and I 
applaud Congress that in implementing the changes of the Sen- 
tencing Commission last fall you did not reverse the retroactive ap- 
plication. As Judge Reggie Walton, who previously testified, has 
said, “I do not see how it is fair that someone sentenced on October 
30th gets a certain sentence when someone sentenced on November 
1 gets another sentence.” And so whatever changes you make, I do 
believe have to be applied retroactively. 

The most strenuous objection comes from the Department of Jus- 
tice, who says it takes extraordinary U.S. Attorney resources and 
court resources to process these. The courts do not object, and since 
they have gone through the resentencing on many, you have not 
seen any mass resignations of U.S. Attorneys or Assistant U.S. At- 
torneys saying they are overworked. So the process has worked, 
and, most importantly, when you are dealing with an issue of fun- 
damental fairness, adjust the resources, apply the resources, make 
changes where necessary to make sure that the individualized ap- 
proach can be handled and they can be reviewed. 
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Second, I would suggest that in terms of adjusting the disparity, 
mandatory minimum sentences required of cocaine traffickers 
should be more clearly directed toward those who are engaged in 
the business of trafficking, and it should not all be quantity based. 
Right now you have got the sentencing disparity because it is all 
based upon quantity. Well, a mule who is transporting a large load 
of cocaine across the border is not the high-level trafficker we actu- 
ally want to get. We have got to adjust our sentencing priorities to 
include different criteria rather than simply the quantity aspect. 

Under the current formula, a dealer charged with trafficking 400 
grams of powder worth approximately $40,000 could receive a 
shorter sentence than a user he supplied with crack valued at 
$500. Obviously, there has to be more than quantity. We have to 
adjust that criteria. Quantity should be one factor, but it has been 
an unreliable ally in determining sentencing priorities and in de- 
termining law enforcement priorities. 

And, finally, whatever Congress does in terms of changing the 
sentencing structure, give it time to work, and then listen to the 
Sentencing Commission as they review what has been accom- 
plished. And, obviously, anything we do has to be subject to adjust- 
ments down the road. Make the change and then let us evaluate 
the change after we give it an opportunity to work. 

Thank you, Mr. Chairman, Senator Hatch, for the opportunity to 
appear before the Committee. 

[The prepared statement of Mr. Hutchinson appears as a submis- 
sion for the record.] 

Chairman Durbin. Thank you, and we will have a few questions 
for you. 

Mr. Parker, I want to give you a chance to testify. As I men- 
tioned at the opening, Mr. Parker is here testifying on behalf of his 
sister, Eugenia Jennings, and before you begin, I wanted to show 
a picture of your sister’s children. I would ask you to tell us their 
names and ages, if you will, please. 

Mr. Parker. OK. To the left is Radley. That is her son, he is 14. 
In the center, Radisha Berry. And to the right is Cardez. He is the 
one that lives with me. And that is my son, front and center. 

Chairman Durbin. Thank you very much. Please proceed with 
your testimony. 

STATEMENT OF CEDRIC PARKER, ALTON, ILLINOIS 

Mr. Parker. First I want to thank you. Chairman Durbin and 
Senator Hatch, for giving me the opportunity to testify before you 
today. Of course, you know my name is Cedric Parker. I am from 
Alton, Illinois, and I am here to tell you the things my sister, Euge- 
nia, would say if she was here today. The severity of the manda- 
tory minimums and especially the sharp disparity between those 
for crack and powder cocaine have touched my family directly. Eu- 
genia cannot be here because she is in Federal prison for selling 
crack cocaine. 

I spoke with my sister when I learned you wanted to hear from 
me, and these are the things she would like you to know. I want 
to say first that Eugenia does not excuse her conduct or hide be- 
hind her problems. She took immediate responsibility for her ac- 
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tions, and I know a day does not go by that she is not sorry for 
what she has done. 

Eugenia is the youngest of seven and our mother’s only daughter. 
She was born and growing up as I was leaving Alton for college 
and then eventually to the military. As I began to hear about all 
the things that were happening to my little sister, I tried repeat- 
edly to intervene from overseas and find a safe harbor for her, but 
I could not. 

Our mother was terribly challenged by illness, poverty, and other 
problems that made it difficult to provide us a stable family and 
a safe environment or to get help. When Eugenia was very young, 
our mother would leave her with the Smith’s, their family friends 
that were in our projects, until she stopped bringing Eugenia home 
hardly at all. 

Eugenia had an unspeakable childhood. Her surrogate mother, 
Annie, beat her and emotionally brutalized her from the time she 
arrived. Annie’s children all abused drugs and alcohol, and when 
Eugenia was only 7 years old, she was left for days with a pros- 
titute who sexually assaulted her, and also a teenage neighbor of 
the Smiths. A year later, one of the her half-brothers sexually as- 
saulted her, and when she became a teenager, her stepfather tried 
to rape her. 

Eugenia escaped the Smith, household when she was only 13. 
She dropped out of school and went to live with her boyfriend in 
a house where drugs and alcohol were the norm. She began abus- 
ing drugs and became addicted to crack by the time she was 15. 
She stopped using when she learned she was pregnant, but after 
giving birth at the age of 16, desperate for money to support her 
and her daughter, she began selling and using drugs. Of course, 
she was eventually caught. 

Eugenia was convicted in Illinois in 1996 for two drug sales total- 
ing less than 2% grams of crack cocaine. While in prison, she 
sought treatment for her drug addiction and resolved to remain 
drug free. She studied for and completed her GED. She gave birth 
to her youngest son Cardez while she was incarcerated. 

Eugenia tried to live up to her commitment. But following her re- 
lease from prison in 1999, she relapsed again and began using 
drugs and alcohol. 

In June of 2000, Eugenia was arrested for trading crack cocaine 
on two different occasions for designer clothes. One sale involved 
1.3 grams, and the second, a few days later, involved 12.6 grams. 

Eugenia was charged in Federal court with two counts of distrib- 
uting crack cocaine. She accepted responsibility and pleased guilty. 
The Federal prosecutor decided to charge her as a so-called career 
offender. A career offender is someone who has two or more prior 
felony drug offenses. Her two small Illinois State prior convictions 
were enough to treat her as a major drug kingpin, driving her sen- 
tence from the mandatory minimum of 5 years to a sentence of al- 
most 22 years. My sister was barely 23 years old and the mother 
of three young children when she was sentenced in January of 
2001 to over two decades behind bars. 

Had Eugenia been sentenced for powder cocaine instead of crack 
cocaine, even as a career offender, her sentence would have been 
less than half of the one she received for crack cocaine. Today she 
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would be getting ready to come home, probably already in a half- 
way house. She will not be released from prison until 2019. 

Eugenia has worked very hard while in prison to better herself 
and maintain ties with her children. They correspond regularly, 
and what little money she has managed to earn, she has sent home 
to them for birthdays and holidays. My sister has never been in 
trouble in prison and is very well regarded by staff and other pris- 
oners. She is an avid student and a model employee. She is in- 
volved with supporting battered women and is a member of the 
Youth Awareness Program, speaking with young people about the 
dangers of drugs. After a lifetime of substance addiction, Eugenia 
is proudly sober. 

It strikes me that whatever the Government had hoped to 
achieve by locking Eugenia up has been accomplished, and yet she 
still has 10 more years than someone convicted of powder cocaine. 
My sister’s children, 11, 14, and 15, have only seen their mother 
once since she has been in prison. 

My sister is a remarkable woman of courage and principles, and 
I would give anything not to be here today to tell you this sad 
story, but I hope that my words will convince you to change this 
terrible law. 

I want to leave you not with Eugenia’s words or mine, but with 
the words of the Honorable G. Patrick Murphy, who sentenced my 
sister. Here is what he told her: 

“Mrs. Jennings, I’m not mad at you.... The fact of the matter is, 
nobody has ever been there for you when you needed it. Never. You 
never had anyone who stood up for you. All the Government has 
ever done is just kick your behind. When you were a child and you 
were being abused, the Government wasn’t there. When your step- 
father abused you, the Government wasn’t there. When your step- 
brother abused you, the Government wasn’t there. But when you 
had a little bit of crack, the Government’s there.” 

“And it is an awful thing, an awful thing, to separate a mother 
from her children. And the only person who had the opportunity to 
avoid that was you.... At every turn in the road we failed you. And 
we didn’t come to you until it was time to kick your butt. That’s 
what the Government has done for Eugenia Jennings.” 

I am here to bring you Eugenia’s message to end the sentencing 
gap between crack and powder cocaine. It causes racial disparities 
in sentencings, and Eugenia has witnessed this every day. It also 
results in unduly harsh sentences for people whose only crime is 
selling the same drug but only in a different form. The fact that 
the 13 grams of drugs that my sister sold were the crack form and 
not the powder form of cocaine surely cannot be enough to justify 
adding a decade to an already lengthy sentence. 

Thank you for hearing me. 

[The prepared statement of Mr. Parker appears as a submission 
for the record.] 

Chairman Durbin. Mr. Parker, thank you, and, Mr. Hutchinson 
and Mr. Timoney, thank you as well. That was powerful testimony. 
Powerful. 

Tell me about her kids. How are they viewing this? And how are 
they doing without her for 10 years? 
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Mr. Parker. It was very difficult for them in the beginning — ac- 
tually for several years. They had a lot of problems in school. The 
boys, you know, I guess they feel abandoned, so they started hav- 
ing troubles with pretty much dealing with women. They felt aban- 
doned by her. And, you know, I stay in contact with them. I see 
them every day, help them with homework. 

The youngest, he lives with me, so I have been raising him. He 
went from D’s and F’s to honor roll now, and he is enjoying life. 
They all are doing a little better now. But, you know, they really 
miss their Mom. I cannot replace their Mom, or their father. Their 
father is not around. So it has been very difficult for them. 

Chairman Durbin. Chief Timoney, I am sure you are well aware 
of stories just like this. 

Chief Timoney. Yes, sir. 

Chairman Durbin. In the course of your professional career as 
chief in Philadelphia and now in Miami. And I want to thank you 
for your testimony because it really means a lot when a law en- 
forcement professional will step up and use the words you did, you 
know, to call this “one unmitigated disaster,” which you said, “un- 
American,” “intolerable,” “defies logic.” 

So when you hear from the Justice Department about elimi- 
nating this disparity and bringing it down to a 1:1 ratio, I would 
like to know your response or reaction. 

Chief Timoney. I actually do not think there is any other option. 
Any other option is a false distinction. So if you go 10:1, 20:1, it 
is the same drug, just manufactured differently. And I think 
whether it is 100:1 or 10:1, you are going to have that cynicism. 
In fairness, it needs to be 1:1, and as Mr. Hutchinson pointed out, 
we want to get the right people, the people who are profiting, the 
profiteers, the traffickers, not some poor person that did not — you 
know, that bought too much or had too much on them to meet some 
really crazy guideline of 5 grams, which really is not a lot. 

You know, I was a young cop in the South Bronx. Just to make 
you all feel better regarding your votes in 1986, in the early 1970s 
in the Rockefeller law, the same thing happened in New York. And 
guess what? The same results happened. Mules or some grand- 
mother or housewife that was asked to hold something, and if it 
met the proper weight, there was no judicial discretion. You had 
to go away. And, finally, last week. Governor Paterson has signed 
a bill revoking the Rockefeller laws. I think this Congress should 
do the same. 

Chairman Durbin. So you heard Senator Graham earlier, and he 
expressed a sentiment we all feel. We want fairness and we want 
justice, but we want to do something smart to reduce the use of 
narcotics. 

Chief Timoney. Right. 

Chairman Durbin. You have been on one end of this conversa- 
tion, risking your life in New York and Philadelphia and Miami, 
and watching your men and women in uniform doing the same 
every day because of the scourge of drugs in America. 

What is the smart thing to do, assuming we get this one right 
and get this disparity fixed? But what is the smart thing for us to 
do so we can say to the American people we are not going soft on 
drugs here, we are going to go at this a different way, a smarter 
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way that could be more effective? You are on the firing line. Your 
men and woman are. What do you recommend? 

Chief Timoney. Two things. I think, one, those that are profiting, 
making money, deserve to go to jail. I think as far as sentencing, 
there are lots of aggravating factors you could put into the law, 
such as possession of a gun, violence, by a school, things of that 
nature. 

But when it comes to what my mother would say, the “poor 
unfortunates,” those that are addicted, that use it, they are sick, 
then I think the right option is treatment. But use the criminal jus- 
tice system as a lever to force them into treatment. 

I did something like that in Philadelphia. It was successful. I do 
not think it was continued after I left. But what we did, when we 
would do these — I do not want to call them “round-ups,” but you 
would do an operation to get sellers, but we would also get some 
users. We had a drug treatment center, and with the concurrence 
of the D.A., we told them, “Here is your choice. You can come with 
us now to jail, or you can go over here and register with this drug 
clinic.” And most of the time they went over to register with the 
drug clinic. 

Now, the problem was there was not enough money available. 
There was not enough treatment. But I think you have to do both. 
You need to be tough on the enforcement end, but on the treatment 
end, I think you need to have a heart. 

Chairman Durbin. What do you think about the fact that so 
many people are in prison today for drug-related crimes, many of 
whom were addicts themselves, and most of whom receive little or 
not treatment or counseling once incarcerated? 

Chief Timoney. You know, whether it is treatment for drugs or 
education, you really have a captive audience — I hate to play that 
pun — and why wouldn’t you use that year or 2 years or 3 years to 
create some good in there? So if it is drug treatment, by all means, 
give them that, but also the education. What we see in Miami and 
other cities are young men going in, late teens, early 20s, do not 
know much, do not have a high school education. But the one thing 
they learn in there is how to be better criminals when they come 
out. And I am not a softie, but that is the reality that we face. And, 
you know, it is no surprise that they come out and reoffend within 
3 to 6 months, because there has been no effort — ^you know, the 
non-sexy part of the criminal justice system is the corrections part. 
Everybody wants to — and I like getting the resources to the cops. 
We are the sexy part. But the hard part is the back part, the cor- 
rections, and not enough money goes there. 

Chairman Durbin. That is your point, Mr. Hutchinson. You 
talked about resource allocation here and putting a lot of resources 
and going after the crack cocaine offender instead of going after 
what you think — and I happen to agree — are the real sources of the 
problem. And I thought you made an interesting challenge to us, 
and I am going to challenge you right back. If you do not go after 
it by quantity — ^you have been around this as a prosecutor and at 
the Federal policy level — what do you think is a more effective way 
to go after this scourge of narcotics? How would you write the law 
now that you have seen this from so many different aspects? 
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Mr. Hutchinson. Well, the Sentencing Guidelines have huilt in 
different criteria that they give credit if you are in a managerial 
role or you have a sentence enhancement, you know, if you are 
profiting, if you are financing, if you have got financial assets that 
you have invested as a result of the drug trade. All of these indi- 
cate that you are — whether you are kingpin or whether you are a 
mid-level dealer, it shows that you have a high level of culpability 
and responsibility. 

Those are the types of factors that I think Congress should build 
into targeting our resources, and obviously, you build the sen- 
tencing structure, but the law enforcement officials are going to 
take that and say this is the priority. And so that is where we 
ought to be investing our resources. 

As I indicated, in Arkansas — and I think this is reflected nation- 
wide — whenever you can put somebody away for 5 to 10 years on 
a mandatory minimum for crack cocaine, well, that is rewarding 
law enforcement with long penalties. We want to encourage them 
to go beyond that to the higher-level dealers, and I think it starts 
with, if you are going to have mandatory minimums, let us not just 
have it quantity based but have it based upon the real role they 
play in the trafficking enterprise. 

Chairman Durbin. You heard Mr. Parker’s story about his sister. 
She does not sound to me like a big trafficker in drugs. The story 
sounds to me like a very vulnerable woman who faced addicting 
and a lot of bad choices and now is sentenced to 22 years in prison 
as a result of it. So let me ask you to respond to his story from 
his family’s side. 

Mr. Hutchinson. Well, his point is well taken that if it had been 
powder cocaine, then it would have been probably half the sen- 
tence. But the fact is that if it had been powder cocaine, a Federal 
prosecutor probably would have looked at that and said let us defer 
this to State prosecution; it is not a serious enough offense even to 
pursue. 

We do not know all the factors, but I think that very well could 
have been the judgment. And if it, in fact, had been in State court 
then, I would hope they would look at this and say this is a lady 
with an addiction problem. Primarily she has an addiction problem. 
And let us make sure that she has the treatment necessary to get 
over that addiction. And that is not to minimize the conduct. There 
is a second offender element here. There is a selling offense that 
is here. But, clearly, his heart-wrenching story really cries out to 
Congress for the need to remedy this disparity. 

Chairman Durbin. Thank you. 

Senator Hatch? 

Senator Hatch. Well, I want to thank all three of you for being 
here. I am in the middle of a big Finance Committee markup — not 
markup but session on health care. But I have appreciated all the 
testimony I have heard. 

Chief Timoney, I think you have added a lot here today, and no- 
body is going to think you are a pushover, so do not worry. 

[Laughter.] 

Senator Hatch. And, Asa, you have been one of the more erudite 
people around here for years, and, frankly, I am very pleased to lis- 
ten to your testimony. 


VerDate Nov 24 2008 


09:16 Aug 13, 2010 Jkt 057626 PO 00000 Frm 00037 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\57626.TXT SJUD1 PsN: CMORC 



34 


Mr. Parker, I empathize with you and your sister. I think we 
have far too many people who are drug addicted in jail. We have 
got to find a better system than what we have now because, gen- 
erally, prison does not necessarily help them get over their addic- 
tions. It can in some areas where you have enlightened leadership 
and so forth, but there are a lot of areas where we do not have en- 
lightened leadership and where it does not work. 

So I have been a proponent of trying to narrow this difference 
between crack and powder cocaine for years, and hopefully we can 
do something, Mr. Chairman, and get that changed this year. But, 
also, we need to go beyond that. We need to come up with a better 
way of handling these kids that otherwise have not had much of 
a chance, who get addicted and find some way, short of prison. In 
cases like Asa said, Mr. Hutchinson said, your sister, there are 
some other factors there that made them probably want to put her 
in jail for longer, but, still, I think we need a better system where 
we can hopefully do some things for these folks short of prison. 

That may be hoping for too much sometimes, but I have been 
thinking about this for a long time, and we are not winning this 
war on drugs at all, in my opinion, and we need a better system. 
Hopefully we can in this Judiciary Committee work during this 
coming year or so to try and come up with a better system that 
makes sense and yet would be properly supervised and managed. 

But thank you, Mr. Chairman, I appreciate it. And I am going 
to keep helping here and see what I can do to work with the Chair- 
man and others to resolve this very, very difficult set of situations. 

Chairman Durbin. Thank you. Senator Hatch. I know you have 
important responsibilities in the Finance Committee. If you had 
been here earlier, you would have heard me say something nice 
about you on the record. 

[Laughter.] 

Senator Hatch. Somebody tell me what he said. 

No, he is a good friend — tough as nails, but I am not exactly con- 
sidered a pushover myself. 

Chairman Durbin. Thanks a lot. 

Senator Hatch. I appreciate it. 

Chairman Durbin. Chief Timoney, I am not going to just single 
you out, but if we could have the help of law enforcement profes- 
sionals like yourself in thinking about how to respond to this and 
perhaps doing the right thing here and figuring out what else by 
way of sentencing or policy — Mr. Hutchinson as well — that we can 
change that might really help us do something effective to reduce 
drug usage, your voice and the voice of your fellow professionals 
could really make a difference in this conversation, and I hope you 
will accept that invitation if we get back to you. 

Chief Timoney. I will, and. Senator, thank you for the oppor- 
tunity. I am also the President of PERF, and over here is our Exec- 
utive Director, Chuck Wexler, who does an awful lot of work with 
the Federal Government. But as you move forward, if you need — 
I hope I am not speaking out of class. Chuck. If you need the as- 
sistance of PERF, because we represent most of the major chiefs 
across America, across the world really, that input of PERF by all 
means, call on us. 

Chairman Durbin. We need you and I thank you. 
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Mr. Parker, thanks. Tell your sister we are thinking about her, 
and I hope you will share some of the things that were said today. 
And I hope it gives her some hope to carry on. Maybe at the end 
of the day there will be justice, and I would love to see her back 
with those kids as soon as possible. I think that would really be 
justice and fairness at this point. 

Mr. Hutchinson, thank you as well. 

There are a lot of statements that will be made part of the record 
here, without objection — and there is no one here to object. 

[Laughter.] 

Chairman Durbin. Since there are no further comments from 
our panel, I would like to thank you all for being here. The record 
will remain open for a week for additional materials, and written 
questions for the witnesses may be sent your way, which I would 
appreciate timely response to. 

As we close this hearing, I urge everyone to remember Eugenia 
Jennings’ children — Radley, Radisha, Cardez — and also Judge Mur- 
phy’s plea to Congress when he sentenced Ms. Jennings to almost 
22 years in prison, and I quote, “It is an awful thing, an awful 
thing to separate a mother from her children.” 

This hearing is adjourned. 

[Whereupon, at 11:50 a.m., the Subcommittee was adjourned.] 

[Questions and answers and submission for the record.] 
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June 9, 2010 


Julia Oagne 

Hearing Clerk 

United States Senate 

Committee on the Judiciary 

224 Dirksen Senate Office Building 

Washington, D.C. 20510-6275 


Ms. Oagne: 


Attached please find the United States Sentencing Commission’s responses to questions 
for the record submitted after the Judiciary Committee’s hearing on April 29, 2010, entitled 
“Restoring Fairness to Federal Sentencing: Addressing the Crack-Powder Disparity,” which 
were transmitted to the Commission on January 4, 2010, and received by the Commission on 
January 15, 2010. 


The responses also have been provided to the individual senators who originally 
submitted the questions. If you have any questions regarding this submission, please do not 
hesitate to contact me at 202.502.4519 or by email at lrich@ussc.gov . 


Simjorei 



'Director 

Office of Legislative and Public Affairs 


Attach. 
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Questions for the Record from Senator Tom Coburn 

1. It is my understanding that there is not currently a federal drug court system or any 

other alternatives to incarceration available to first time, low-level drug offenders. 

a. In your opinion, what is the feasibility of implementing a federal drug court 
system for these types of federal drug offenders? 

ANSWER: The Commission does not have sufficient information on the feasibility of 
implementing drug courts in the federal system for first-time, low-level drug offenders and 
recommends that your question be posed to the federal judiciary as it is in the best position to 
address your question. For example, the Judicial Conference of the United States has tasked the 
Federal Judicial Center with conducting a study to assess the various reentry court programs that 
currently exist in 30 federal district courts.' These programs, based on “problem solving courts” 
or “drug courts,” “address offender behavior and rehabilitation by providing treatment and 
sanction alternatives, combined with regular judicial oversight for offenders under federal 
supervision.”^ 

The Commission believes that the federal criminal justice system must provide more 
alternatives to incarceration. In September 2009, the Commission indicated that one of its 
priorities for the coming year would be the continued study of alternatives to incarceration.’ 
Throughout 2009 and early 2010, the Commission held a series of regional hearings across the 
country, during which it heard testimony from prosecutors, defense attorneys, district and circuit 
court judges, law enforcement, academies, and community advocates.'' The Commission often 
heard at these hearings that more alternatives to incarceration, particularly for low-level non- 
violentdrug offenders, were necessary for the system to reflect advancement in the knowledge of 
human behavior as it relates to the criminal justice process.’ 

Based on that information, as well as the overwhelming interest in alternatives to 
incarceration being expressed by all branches of government, the Commission has promulgated 
an amendment that expands the availability of alternatives to incarceration to certain low-level 
offenders.* The two-part tunendment was submitted to Congress on April 30, 2010, and will 
become effective November 1, 2010, if Congress does not take action to disapprove or modify 
the amendment. 

The first part of the amendment amends the Sentencing Table. The Sentencing Table 
consists of four “zones” that guide judges as to the types of sentences available to offenders who 


' The Third Branch, “Study Requested on Reentry Court Programs,” (December 2009), available at 
http://www.uscourts.Pov/tth/20Q9- 1 2/article02.cl^li (last visited March 9, 2010). 

fyrf. 

’ In July 2008, the Commission held a two-day symposium on alternatives to incarceration that drew over 200 
leading experts on alternatives to incarceration. The compilation of those proceedings is available on the 
Commission’s website at www.U5Sc.gov. 

" The Commission held hearings in Atlanta, Georgia; Stanford, California; New York, New York; Chicago, Illinois; 
Denver, Colorado; Austin, Texas; and Phoenix, Arizona. 

’ See 28 U.S.C. § 991(bX IXC). 

‘ A copy of the ■Yeadcr-fricndly" amendment is attached. 
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fall within those zones. In Zone A, for example, a term of imprisonment a non-incarcerative 
sentence is permitted. In Zone B, a probationary term may be appropriate but it must include 
some form of imprisonment or alternative to imprisonment, such as community or home 
confinement. In Zone C, a “split” sentence may be appropriate but at least 50 percent of the 
sentence must be incarcerative. In Zone D, a term of imprisonment must be imposed and 
alternatives are not available. 

The amendment shifts the Sentencing Table so that those offenders whose sentences 
currently range from 8-14 or 9-15 months and fall into Zone C would be included in Zone B. 
Those offenders whose sentences currently range from 10-16 months or 1 2- 1 8 months and fall 
into Zone D would be included in Zone C. By modifying the Sentencing Table in this way, 
alternatives to incarceration would be more available to certain low-level offenders. 

The Commission estimates that of the 71 ,054 offenders sentenced in fiscal year 2009 for 
which complete sentencing guideline application information is available, 1,565 offenders in 
Zone C, or 2.2 percent, would have been in Zone B of the Sentencing Table under the 
amendment, and 2,734 offenders in Zone D, or 3.8 percent, would have been in Zone C. Not all 
of these offenders would have been eligible for an alternative to incarceration, however, because 
many were non-citizens who may have been subject to an immigration detainer and some were 
statutorily prohibited from being sentenced to a term of probation, see, e.g., 1 8 U.S.C. § 
3561(a)(!) (prohibiting a defendant convicted of a Class A or Class B felony from being 
sentenced to a term of probation). 

As a further reason for the zone expansion, Commission data indicate that courts often 
sentence offenders in Zone D with an applicable guideline range of 12-18 months to a term of 
imprisonment of 12 months and one day for the specific purpose of making such offenders 
eligible for credit for satisfactory behavior while in prison. See 18 U.S.C. § 3624(b). For such an 
offender, assuming the maximum "good time credit" is earned, the sentence effectively becomes 
approximately ten and one-half months. Given that prior to the amendment the highest guideline 
range in Zone C was 10-16 months, the Commission determined that offenders in Zone D with 
an applicable guideline range of 12-18 months, many of whom effectively serve a sentence at the 
lower end of the highest Zone C sentencing range, should be included in Zone C. 

Second, the amendment clarifies and illustrates certain cases in which a departure may be 
appropriate to accomplish a specific treatment purpose. Specifically, it amends an existing 
departure provision at §5C 1 . 1 (Imposition of a Term of Imprisonment), Application Note 6. As 
amended, the application note states that a departure from the sentencing options authorized for 
Zone C of the Sentencing Table to accomplish a specific treatment purpose should be considered 
only in cases where the court finds that (A) the defendant is an abuser of narcotics, other 
controlled substances, or alcohol, or suffers from a significant mental illness, and (B) the 
defendant's criminality is related to the treatment problem to be addressed. Under the application 
note as amended, the court may depart from the sentencing options authorized for Zone C (under 
which at least half the minimum term must be satisfied by imprisonment) to the sentencing 
options authorized for Zone B (under which all or most of the minimum term may be satisfied by 
intermittent confinement, community confinement, or home detention instead of imprisonment) 
to accomplish a specific treatment purpose. The application note also provides that, in 
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determining whether such a departure is appropriate, the court should consider, among other 
things, two factors relating to public safety: (1) the likelihood that completion of the treatment 
program will successfully address the treatment problem, thereby reducing the risk to the public 
from further crimes of the defendant, and (2) whether imposition of less imprisonment than 
required by Zone C will increase the risk to the public from further crimes of the defendant. 
Some public comment, testimony, and research suggested that successful completion of 
treatment programs may reduce recidivism rates and that, for some defendants, confinement at 
home or in the community instead of imprisorunent may better address both the defendant's need 
for treatment and the need to protect the public. Accordingly, the Commission amended the 
application note to clarify the criteria and to provide examples of such cases. 

The amendment also makes two other changes to the Commentary to USSG §5C1.1 
regarding the factors to be considered in determining whether to impose an alternative to 
incarceration. The amendment adds an application note providing that, in a case in which 
community confinement in a residential treatment program is imposed to accomplish a specific 
treatment purpose, the court should consider the effectiveness of the treatment program. 

b. Under the current sentencing regime, approximately how many drug offenders 
would be likely to qualify for federal drug courts aimed at first-time, low-level 
drug offenders? Please breakdown the number into the various types of drugs 
for which the offender was convicted? 

i. Would that number change if the alternative to incarceration for 
these offenders was probation, community service or home 
confinement? 

iL Would that number change for cocaine offenders if the current 
sentencing disparity were completely eliminated? 

ANSWER: The Commission is not in a position to this question as there are a number of 
unknown factors incorporated into the definition of “first-time, low-level” drug offender that the 
Commission cannot capture. As s noted in the answer to Question 1(a) above, however, the 
Commission has provided access to more alternatives to incarceration for offenders that may fall 
into a category of “low-level” drug offenders, among other low-level offenders. 

c. Would alternatives to incarceration such as probation, community service, or 
home confinement be feasible for first-time, low-level drug offenders? 

ANSWER: As noted in its answers, supra, the Commission does believe that alternatives to 
incarceration may be appropriate in certain circumstances for certain low-level offenders, 
including drug offenders. Currently, for example, USSG §5C 1 . 1 (Imposition of a Term of 
Imprisonment), provides for alternatives to imprisonment for offenders whose applicable 
guideline range falls within Zone B of the Sentencing Table under certain circumstances. 
Moreover, as discussed above, the Commission has clarified the applicability of a departure from 
the otherwise applicable guideline range to allow imposition of a longer term of community 
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confinement than otherwise authorized for an equivalent number of months imprisonment in 
order to accomplish a specific treatment purpose, such as drug treatment/ 

d. How much would a drug court or other alternative to incarceration specifically 
help crack offenders who are convicted of simple possession? Would your 
answer change of the mandatory minimum for simple possession be eliminated 
or reduced? 

ANSWER: The Commission notes that S. 1789, the Fair Sentencing Act of 2010, passed by the 
Senate on March 19, 2010, repeals the statutory mandatory minimum penalty for simple 
possession of crack cocaine. The Commission has recommended the repeal of this provision in 
each of its reports to Congress on federal cocaine sentencing policy. The Commission believes 
that this is the best way to address this particular category of offenders. 

2. What types of drug treatment programs currently are available in the prison system 
for drug offenders or other inmates with addiction problems? What is the 
participation rate for eligible inmates? 

ANSWER: The Commission does not collect this type of information routinely and recommends 
that your questions be directed to the Bureau of Prisons. As part of its amendment to the 
departure language in USSG §5C1.1, App. n. 6, the Commission encourages courts to look at the 
effectiveness of a requested treatment program and, in future amendment cycles, expects to 
provide more information on the types of treatment programs available. The Commission also 
heard testimony from drug treatment personnel during its March 2010 hearing on the proposed 
amendments. That public comment and testimony is available on the Commission’s website at 
www.ussc.gov . The Commission also recommends that your questions be directed to the 
Administrative Office of the United States Courts Office of Probation and Pretrial Services as 
that office maintains a great deal of information on the types and availability of different drug 
treatment programs. 


’ Courts are advised that the departure should be considered in cases where the defendant’s criminality is related to 
the treatment problem to be addressed and there is a “reasonable likelihood that successful completion of the 
treatment program will eliminate that problem.” USSG §5C 1.1, comment, (n.6). 
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Amendments to the 
Sentencing Guidelines 


May 3, 2010 


This compilation contains unofficial text of amendments to the sentencing guidelines, policy 
statements, and commentary, and is provided only for the convenience of the user. Official text 
of the amendments can be found on the Commission’s website at www.ussc.gov and will appear 
in a forthcoming edition of the Federal Register . 
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1. ALTERNATIVES TO INCARCERATION 

Reason for Amendment: This amendment is a two-part amendment expanding the availability of 
alternatives to incarceration. The amendment provides a greater range of sentencing options to courts with 
respect to certain offenders by expanding Zones B and C of the Sentencing Table by one level each and 
addresses cases in which a departure from imprisonment to an alternative to incarceration (such as 
intermittent confinement, community confinement, or home confinement) may be appropriate to accomplish 
a specific treatment purpose. 

The amendment is a result of the Commission ^ continued multi-year study of alternatives to incarceration. 
The Commission initiated this study in recognition of increased interest in alternatives to incarceration by 
all three branches of government and renewed public debate about the size of the federal prison population 
and the need for greater availability of alternatives to incarceration for certain nonviolent first offenders. 
Seesenerallv 28 U.S.C. §§ 994(g), (j). 

As part of the study, the Commission held a two-day national symposium at which the Commission heard 
from experts on alternatives to incarceration, including federal and state judges, congressional staff, 
professors of law and the social sciences, corrections and alternative sentencing practitioners and 
specialists, federal and state prosecutors and defense attorneys, prison officials, and others involved in 
criminal justice. See United States Sentencing Commission. Svmoosium on Alternatives to Incarceration 
(July 2008). In considering the amendment, the Commission also reviewed federal sentencing data, public 
comment and testimony, recent scholarly literature, current federal and state practices, and feedback in 
various forms from federal judges. 

First, the amendment expands Zones B and C of the Sentencing Table in Chapter Five. Specifically, it 
expands Zone B by one level for each Criminal History Category (taking this area from Zone C). and 
expands Zone C by one level for each Criminal History Category (taking this area from Zone D). 
Accordingly, under the amendment, defendants in Zone C with an applicable guideline range of $-14 months 
or 9-15 months are moved to Zone B, and defendants in Zone D with an applicable guideline range of 12-18 
months are moved to Zone C Conforming changes also are made to (Imposition of a Term of 

Probation) and SCI. I. In considering this one-level expansion, the Commission observed that approximately 
42 percent of the Zone C offenders covered by the amendment and approximately 52 percent of the Zone D 
offenders covered by the amendment already receive sentences below the applicable guideline range. 

The Commission estimates that of the 71,054 offenders sentenced in fiscal year 2009 for which complete 
sentencing guideline application information is available. 1,565 offenders in Zone C, or 2.2 percent, would 
have been in Zone B of the Sentencing Table under the amendment, and 2, 754 offenders in Zone D, or 3.8 
percent, would have been in Zone C. Not all of these offenders would have been eligible for an alternative 
to incarceration, however, because many were non-citizens who may have been subject to an immigration 
detainer and some were statutorily prohibited from being sentenced to a term of probation, e.e.. 18 

U.S.C. § 556 1 (a)(1) (prohibiting a defendant convicted of a Class A or Class B felony from being sentenced 
to a term of probation). 

As a further reason for the zone expansion. Commission data indicate that courts often sentence offenders 
in Zone D with an applicable guideline range of 12-18 months to a term of imprisonment of 12 months and 
one day for the specific purpose of making such offenders eligible for credit for satisfactory behavior while 
in prison. 5^ 18 U.S.C. § 3624(b). For such an offender, assuming the maximum "good time credit" is 
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earned, the sentence ejfectively becomes approximately ten and one-half months. Given that prior to the 
amendment the highest guideline range in Zone C was 10-16 months, the Commission determined that 
offenders m Zone D with an applicable guideline range of 12-18 months, many of whom effectively serve a 
sentence at the lower end of the highest Zone C sentencing range, should be included in Zone C. 

Second, the amendment clarifies and illustrates certain cases in which a departure may be appropriate to 
accomplish a specific treatment purpose. Specifically, it amends an existing departure provision at §5Cl. 1 
(Imposition of a Term of Imprisonment). Application Note 6. As amended, the application note states that 
a departure from the sentencing options authorized for Zone C of the Sentencing Table to accomplish a 
specific treatment purpose should be considered only in cases where the court finds that (A) the defendant 
is an abuser of narcotics, other controlled substances, or alcohol.or suffers fromasignijicant mental illness, 
and (B) the defendant's criminality is related to the treatment problem to be addressed. 

Under the application note as amended, the court may depart from the sentencing options authorized for 
Zone C (under which at least half the minimum term must be satisfied by imprisonment) to the sentencing 
options authorized for Zone B (under which all or most of the minimum term may be satisfied by intermittent 
confinement, community confinement, or home detention instead of imprisonment) to accomplish a specific 
treatment purpose. The application note also provides that, in determining whether such a departure is 
appropriate, the court should consider, among other things, two factors relating to public safety: (1) the 
likelihood that completion of the treatment program will successfully address the treatment problem, thereby 
reducing the risk to the public from further crimes of the defendant, and (2) whether imposition of less 
imprisonment than required by Zone C will increase the risk to the public from further crimes of the 
defendant. Some public comment, testimony, and research suggested that successful completion of treatment 
programs may reduce recidivism rates and that, for some defendants, confinement at home or in the 
community instead of imprisonment may better address both the defendant *s need for treatment and the need 
to protect the public. Accordingly, the Commission amended the application note to clarify the criteria and 
to provide examples of such cases. 

The amendment also makes two other changes to the Commentary to §5C1.J regarding the factors to be 
considered in determining whether to impose an alternative to incarceration. The amendment adds an 
application note providing that, in a case in which community confinement in a residential treatment 
program is imposed to accomplish a specific treatment purpose, the court should consider the effectiveness 
of the treatment program. The amendment also deletes as unnecessary the second sentence of Application 
Note 1. 

Amendment: 

Part A: 

§5C1.1. Imposition of a Term of Imprisonment 

(a) A sentence conforms with the guidelines for imprisonment if it is within the 
minimum and maximum terms of the applicable guideline range. 

(b) If the aj^licable guideline range is in Zone A of the Sentencing Table, a sentaice 
of imprisonment is not required, unless the applicable guideline in Chapter Two 
expressly requires such a term. 
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(c) If the applicable guideline range is in Zone B of the Sentencing Table, the minimum 

teim may be satisfied by — 

( 1 ) a sentence of imprisonment; or 

(2) a sentence of imprisonment that includes a term of supervised release with 
a condition that substitutes community confinement or home detention 
according to the schedule in subsection (e), provided that at least one month 
is satisfied by imprisonment; or 

(3) a sentence of probation that includes a condition or combination of 
conditions that substitute intermittent confinement, community 
confinement, or home detention for imprisonment according to the schedule 
in subsection (e). 

(d) If the applicable guideline range is in ZoneC of the Sentencing Table, the minimum 

term may be satisfied by — 

(1) a sentence of imprisonment; or 

(2) a sentence of imprisonment that includes a term of supervised release with 
a condition that substitutes community confinement or home detention 
according to the schedule in subsection (e), provided that at least one-half 
of the minimum term is satisfied by imprisonment. 

(e) Schedule of Substitute Punishments: 

(1) One day of intermittent confinement in prison or jail for one day of 
imprisonment (each 24 hours of confinement is credited as one day of 
intermittent confinement, provided, however, that one day shall be credited 
for any calendar day during which the defendant is employed in the 
community and confined during all remaining hours); 

(2) One day of community confinement (residence in a community treatment 
center, halfway house, or similar residential facility) for one day of 
imprisonment; 

(3) One day of home detention for one day of imprisonment. 

(0 If the applicable guideline range is in Zone D ofthe Sentencing Table, the minimum 

terra shall be satisfied by a sentence of imprisonment. 


Commentary 

Application Notes : 
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♦ « O 

6. There may be cases in which xt depm t u re j rv m ’i he guidelines bysubstifution of a /w i g er pgy r ' o rf o/ 
community cwijinement than - o thtr yv i se mi t horire d for an eguivaient numbe r ef ' man fits of 
impr i sonment is y va iT onted t o accomuii s h a specific treatment v ar p ose Ye:z.. substitution o f tweive 
monthr in a n ap p roved r e sidential drug t r e a t ment program for twth e- months of m 

Suct r a substitu t ion should be considereiionly in cases where Me cfT wr/»a/ » ^ g y e/aferf 

to the t t' eatmmt problem t o be addressed atui, therv is a i t a s o n able lik eli hood that successful 
co m p l e t ion of the treatment pr o ^ a m w i H e liminat r thv i t problem. 

There may be cases in which a departure from the sentencing options authorized for Zone C of (he 
Sentencing Table (under which at least half the minimum term tmL';t he satisfied by imprisonment) 
to the sentencing options authorized for Zone B of the Sentencing Table (under w’hkh all or most 
of the minimum term may he satisfied by intermittent confinement, community confinement, or home 
detention instead of imprisonment) is appropriate to accomplish a specific treatment purpose. Such 
a departure should be considered only in cases where the court finds that (A) the defendant is an 
abuser of narcotics, other controlled substances, or alcohol, or suffers from a significant mental 
illness, and (B) the defendant's criminality is related to the treatment problem to he addressed. 

In determining whether such a departure is appropriate, the court should consider, among other 
considerations, (1) the likelihood that completion of the treatment program will successfully address 
the treatment problem, thereby reducing the risk to the public from further crimes of the defendant, 
and (2) whether imposition of less imprisonment than required by Zone C will increase the risk to 
the public from f urther crimes of the defendant 

Examples : The following examples both assume the applicable guideline range is 12-18 months and 
the court departs in accordance with this application note. Under Zone C rules, the defendant must 
be sentenced to at least six months imprLtonment (1) The defendant is a nonviolent drug offender 
in Criminal H'uitory Category I and probation is not prohibited by statute. The court departs 
downward to impo.^e a sentence of probation, with twelve months of intermittent confinement, 
communit}' confinement, or home detention and participation in a substance abuse treatment 
program as conditions of probation. (2) The defendant is convicted of a Class A or B felony, so 
probation is prohibited by statute (see §5Bl.l(h)}. The court departs downward to impose a 
sentence of one month imprisonment, with eleven months in community confinement or home 
detention and participation in a substance abuse treatment program as conditions of supervised 
release. 

7. The use of substitutes for imprisonment as provided in subsections (c) and (d) is not recommended 
for most defendants with a criminal history category of III or above. C e n tr allyTSuth defendants 
have failed tv reform d e spite the use of such alferna f ives. 

S. In a case in which communit}’ confinement in a residential treatment program is imposed to 
accomplish a specific treatment purpose, the court should consider the effectiveness of the 
residential treatment program. 

89. Subsection (f) provides that, where the applicable guideline range is in Zone D of the Sentencing 
Table (i.e.. the minimum term of imprisonment specified in the applicable guideline range is twelve 
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months or more), the minimum term must be satisfied by a sentence of imprisonment without the use 
of any of the imprisonment substitutes in subsection (e). 


Part B: 

Chapter Five, Part A, is amended in the Sentencing Table by redesignating Zones A. B, C, and D (as 
designated by Amendment 462, see USSG Appendix C, Amendment 462 (effective November 1, 1992)) as 
follows: Zone A (containing all guideline ranges having a minimum of zero months); Zone B (containing 
all guideline ranges having a minimum of at least one but not more than nine months); Zone C (containing 
all guideline ranges having a minimum of at least ten but not more than twelve months); and Zone D 
(containing all guideline ranges having a minimum of fifteen months or more). 

The amendment to the Sentencing Table, as executed, is as follows (with the existing boundaries of Zones 
B and C marked with straight lines; the new lower boundary of Zone B shaded; and the new lower boundary 
of Zone C marked with a wavy line): 
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SENTENCING TABLE 

(in months of imprisonment) 


Zone A 

Zone B 
ZoneC 


ZoneD 


Criminal History Category (Criminal History Points) 


Offense 

Level 

] 

fO or n 

11 

(2 or 3) 

in 

(4. 5. fil 

IV 

(7.8. 9> 

V 

12) 

Vf 

(13 or morel 

1 

0-6 

0-6 

0-6 

0-6 

0-6 

Qifi 

2 

0-6 

0-6 

0-6 

0-6 

M f 

1-7 

3 

0-6 

0-6 

0-6 

0-6 I 

2-8 

3-9 

4 

0-6 

0-6 

0-6 1 

2-8 

4-10 

6-12 

5 

0-6 

0-6 

, 0:^ 

1-7 

1 1-7 

2-8 

4-10 

6-12 i 



7 

0-6 

2-8 

4-10 P 





ft 

0-6 

1 4-10 

6-12 \ 

10-16 

1 1?21™ 

18-24 

9 

4-10 



12-18 

1 18-24 

21-27 

le 

! 6-12 1 


i 10-16 

P'TsSi 

21-27 

24-30 



; 10-16 

J 

[ 18-24 

24-30 

27-33 

12 

10-16 1 

1 12-18 

\ 15-21 

21-27 

27-33 

30-37 


\ 


18-24 

24-30 

30-37 

33-41 

14 

15-21 

18-24 

21-27 

27-33 

33-41 

3746 

15 

18-24 

21-27 

24-30 

30-37 

37-46 

41-51 

U 

21-27 

24-30 

27-33 

33-41 

41-51 

46-57 

17 

24-30 

27-33 

30-37 

37-46 

46-57 

51-63 

18 

27-33 

30-37 

33-41 

41-51 

51-63 

57-71 

19 

30-37 

33-41 

37-46 

46-57 

57-71 

63-78 

20 

33-41 

37-46 

41-51 

51-63 

63-78 

70-87 

21 

37-46 

41-51 

46-57 

57-71 

70-87 

77-96 

22 

41-51 

46-57 

51-63 

63-78 

77-96 

84-105 

23 

46-57 

51-63 

57-71 

70-87 

84-105 

92-115 

1 

51-63 

57-71 

63-78 

77-96 

92-115 

100-125 

25 

57-71 

63-78 

70-87 

84-105 

100-125 

110-137 

26 

63-78 

70-87 

78-97 

92-115 

110-137 

120-150 

27 

70-87 

78-97 

87-108 

100-125 

120-150 

130-162 

28 

78-97 

87-108 

97-121 

110-137 

130-162 

140-175 

29 

87-108 

97-121 

108-135 

121-151 

140-175 

151-188 

30 

97-121 

108-135 

I2M5I 

135-168 

151-188 

168-210 

31 

108-135 

12M5I 

135-168 

15M88 

168-210 

188-235 

32 

121-151 

135-168 

151-188 

168-210 

188-235 

210-262 

33 

135-168 

151-188 

168-210 

188-235 

210-262 

235-293 

34 

151-188 

168-210 

188-235 

210-262 

235-293 

262-327 

35 

168-210 

188-235 

210-262 

235-293 

262-327 

292-365 

36 

188-235 

210-262 

235-293 

262-327 

292-365 

324-405 

37 

210-262 

235-293 

262-327 

292-365 

324-405 

360-life 

38 

235-293 

262-327 

292-365 

324-405 

360-life 

360-life 

39 

262-327 

292-365 

324-405 

360-life 

360-life 

360-life 

40 

292-365 

324-405 

360-life 

360-life 

360-1 ife 

360-life 

41 

324-405 

360-life 

360-life 

360-life 

360-life 

360-life 

42 

360-iife 

360-life 

360-life 

360-life 

360-life 

360-life 

43 

life 

life 

life 

life 

life 

life 
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* * * 

§5B1.1. Imposition of a Term of Probation 

(a) Subject to the statutory restrictions in subsection (b) below, a sentence of probation 
is authorized if: 

(1) the applicable guideline range is in Zone A of the Sentencing Table; or 

(2) the applicable guideline range is inZone B of the Sentencing Table and the 
court imposes a condition or combination of conditions requiring 
intermittent confinement, community confinement, or home detention as 
provided in subsection (c)(3) of §5C1.1 (Imposition of a Term of 
Imprisonment). 

(b) A sentence of probation may not be imposed in the event: 

(1) the offense of conviction is a Class A or B felony, I8U.S.C. §3S61(a)(l); 

(2) the offense of conviction expressly precludes probation as a sentence, 
18 U.S.C. § 3S61(a)(2); 

(3) the defendant is sentenced at the same time to a sentence of imprisonment 
for the same or a different offense, 18 U.S.C. § 3561(a)(3). 

Commentary 

Application Notes : 

I. Except where prohibited by statute or by the guideline applicable to the offense in Chapter Two, the 

guidelines authorize, but do not require, a sentence of probation in the following circumstances: 

(a) Where the applicable guideline ranee is in Zone A of the Sentencing Table fi e., the 
minimum term of imprisonment specified in the applicable guideline ranee is zero months). 
In such cases, a condition requiring a period of community confinement, home detention, 
or intermittent confinement may be imposed but is not required. 

(b) Where the applicable guideline ranee is in Zone B of the Sentencing Table (i.e., the 
minimum term of imprisonment specified in the applicable guideline ranee is at least one 
but not more than sixnine months) . In such cases, the court may impose probation only if 
it imposes a condition or combination of conditions requiring a period of community 
confinement, home detention, or intermittent confinement sufficient to satisfy the minimum 
term of imprisonment specified in the guideline range. For example, where the offense level 
is 7 and the criminal history category is II, the guideline range from the Sentencing Table 
is 2-8 months. In such a case, the court may impose a sentence of probation only if it 
imposes a condition or conditions requiring at least two months of community confinement. 
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home detention, or intermittent confinement, or a combination of community confinement, 
home detention, and intermittent confinement totaling at least two months. 

2. Where the applicable guideline range is in Zone C or D of the Sentencing Table (i.e.. the minimum 

term of imprisonment specified in the applicable guideline range is e i gk t t en months or more), the 
guidelines do not authorize a sentence of probation. See_ §5C1. 1 (Imposition of a Term of 
Imprisonment). 

Backhand : This section provides for the imposition of a sentence of probation. The court may sentence 
a defendant to a term of probation in any case unless (I) prohibited by statute, or (2) where a term of 
imprisonment is required under §SCJ.J (Imposition of a Term of Imprisonment). Under 18 U.S.C. § 
3561 (a)(3), the imposition of a sentence of probation is prohibited where the defendant is sentenced at the 
same time to a sentence of imprisonment for the same or a different offense. Although this provision has 
effectively abolished the use of "split sentences" imposable pursuant to the former 18 U.S.C. § 3651, the 
drafters of the Sentencing Reform Act noted that the functional equivalent of the split sentence could be 
"achieved by a more direct and logically consistent route" by providing that a defendant serve a term of 
imprisonment followed by a period of supervised release. (S. Rep. No. 225, 98th Cong.. IstSess. 89(1983)). 
Section 5BI. 1(a)(2) provides a transition between the circumstances under which a "straight" probationary 
term is authorized and those where probation is prohibited. 


§5C1.1. ImposUion of a Term of Imprisonmept 


* « « 

Commentary 


Application Notes: 


* « « 

3. Subsection (c) provides that where the applicable guideline range is in Zone B of the Sentencing 
Table Ci.e.. the minimum term of imprisonment specified in the applicable guideline range is at least 
one but not more than sixnine months), the court has three options: 


4. Subsection (d) provides that where the applicable guideline range is in Zone C of the Sentencing 
Table (i.e.. the minimum term specified in the applicable guideline range is eigh t , nine, or ten 
month sten or twelve month.s), the court has two options: 

(A) It may impose a sentence of imprisonment. 

(B) Or, it may impose a sentence of imprisonment that includes a term of supervised 
release with a condition requiring community confinement or home detention. In 
such case, at least one-half of the minimum term specified in the guideline range 

8 


VerDate Nov 24 2008 09:16 Aug 13, 2010 Jkt 057626 PO 00000 Frm 00054 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\57626.TXT SJUD1 PsN: CMORC 



51 


must be satisfied by imprisonment, and the remainder of the minimum term 
specified in the guideline range must be satisfied by community confinement or 
home detention. For example, where the guideline range is months, a 

sentence offmrrfive months imprisonment followed by a term of supervised release 
with a condition requiring fmtrfi\fe months community confinement or home 
detention would satisfy the minimum term of imprisonment required by the 
guideline range. 

The preceding example illustrates a sentence that satisfies the minimum term of imprisonment 
required by the guideline range. The court, of course, may impose a sentence at a higher point 
within the guideline range. For example, where the guideline range is S^l4 l 0~ 16 months, both a 
sentence offowfi ve months imprisonment followed by a term of supervised release with a condition 
requiring six months of community confinement or home detention (under subsection (d)). and a 
sentence of frveten months imprisonment followed by a term of supervised release with a condition 
requiring four months of community confinement or home detention (also under subsection (d)) 
would be within the guideline range. 


4> * * 

8. Subsection (f) provides that, where the applicable guideline range is in Zone D of the Sentencing 
Table (Le., the minimum term of imprisonment specified in the applicable guideline range is 
twehe lS months or more), the minimum term must be satisfied by a sentence of imprisonment 
without the use of any of the imprisonment substitutes in subsection (e). 


9 


VerDate Nov 24 2008 


09:16 Aug 13, 2010 Jkt 057626 PO 00000 Frm 00055 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\57626.TXT SJUD1 PsN: CMORC 



52 


Questions for the Record 
From Senator Grassley 

1. How many offenders does the Commission estimate may apply for retroactivity if 
the ration is changed to one-to-one level? Please provide an analysis of how a 
retroactivity provision in a statutory change may affect the resources of the criminal 
justice system — not simply a rehash of statistics related to the Sentencing 
Commission’s retroactive guidelines. 

ANSWER: The Commission cannot state with absolute certainty the number of 
offenders who may apply for retroactivity if the statutory ratio between the quantities of 
crack cocaine and powder cocaine required for a court to impose a statutory mandatory 
minimum sentence were changed from the current ratio of lOO.T to 1:! (the “quantity ratio”) 
and corresponding changes to the federal sentencing guidelines were made. This is because 
Congress may include other factors, such as mandatory minimums or changes to the federal 
sentencing guidelines for certain aggravators' that are not reflected in your question. 

The Commission has, however, conducted an analysis of the number of offenders who 
may be impacted by a retroactive change in federal cocaine sentencing policy based solely on 
a change in the quantity ratio, with all other aspects of the current statutory and federal 
sentencing guidelines schemes remaining the same. For example, if the quantity ratio was 
changed to 1 : 1 with the five-year statutory mandatory minimum triggered at 500g (the 
current level for powder cocaine) and the 10-year statutory mandatory minimum triggered at 
five kilograms (the current level for powder cocaine), the Commission estimates that 
approximately 27,631 federal offenders would be eligible to seek a reduction in their 
sentences based on retroactive application of the change. The Commission projects that the 
average sentence length of such offenders would decrease from 1 68 months to 83 months. 
This analysis, along with analyses for other ratios and quantities of crack cocaine and powder 
cocaine, is set forth in Appendix A to this document.^ 

Assessing the impact of any retroactive changes to federal cocaine sentencing policy on 
the criminal Justice system requires consideration of a number of factors and the input of all 
members of the criminal justice system. Should Congress enact legislation that results in 
lower federal sentencing guideline ranges for a class or category of offenders, the 
Commission would follow a thorough process to determine whether retroactive application 
of any guideline changes is appropriate. 

Section 994(u) of title 28, United Stales Code, grants “the Commission the unusual 
explicit power to decide whether and to what extent its amendments reducing sentences will 
be given retroactive effect.”^ The Commission has articulated three primary factors it 


' The Commission likewise may not be able to account for application of mitigating factors that Congress may direct 
the Commission to consider promulgating in the federal sentencing guidelines. See, e.g.. Secs. 6-7 of S. 1789, the 
Fair Sentencing Act of 2010 (“Fair Sentencing Act”) (directing the Commission to amend the federal sentencing 
guidelines to account for the presence of aggravating and mitigating factors). 

■ The Commission also has produced a prison impact assessment for the Fair Sentencing Act, which the Senate 
passed by unanimous consent on March 19, 2010. That assessment is attached as Aji^endix B to this document. 

^ See Braxton v. United States, 500 U.S. 344, 348 (1991). 
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considers when assessing whether a particular amendment should be applied retroactively: 
the purposes of the amendment, the magnitude of the change in the guideline range made by 
the amendment and the difficulty of applying the amendment retroactively to determine an 
amended guideline range."* The last two factors, in particular, take into account any burdens 
that might be imposed on the criminal justice system. 

It also is likely that the Commission would seek public comment on the issue of 
retroactivity, particularly from the judiciary and practitioners regarding potential burdens to 
the system of making such amendments retroactive.’ The Commission would then take all of 
the information made available to it under advisement. If the Commission made the 
determination to give retroactive effect to any guideline amendments retroactive, it would 
work closely with the criminal justice community to reduce the administrative burdens that 
may result.” 

The retroactive application of the Commission’s 2007 amendment has gone quite 
smoothly. In October 2007, the Commission estimated that approximately 2 1 ,000 people 
would be eligible to seek a reduction in sentence based upon the retroactive application of the 
amendment.’ Since March 3, 2008 (the date that the amendment became retroactive), 
through May 19, 2010, the criminal justice community had processed 24,058 motions.® Of 
those motions, 15,778 (65.6%) were granted and 8,280 (34.4%) were denied. The 
Commission estimated in 2007 that the average sentence length for offenders granted a 
reduced sentence would decrease by about 17.0 percent. Data through May 19, 2010, show 
that the average sentence length for these offenders has decreased from 147 months to 122 
months, a decrease of 16.9 percent.’ 

One factor that may have contributed to the ability of courts to process the large volume 
of motions in a relatively short period of time, is that the proceedings under 18 U.S.C. § 
3582(c)(2) have been considered by the appellate courts to be limited. Section 3582(c)(2) 
grants a district court authority to reduce a sentence only “if such a reduction is consistent 


* See USSG §IBI.I0, comment, (backg’d) (discussing process Commission follows in determining retroactive 
application of amendments). 

’ The Commission followed this process when it considered making its 2007 guideline amendment to the drug 
quantity table for crack cocaine offenses retroactive. Following submission of the crack cocaine amendment to 
Congress, the Commission published a Federal Register notice seeking public comment on whether the amendment 
should be given retroactive effect and whether additional guidance was necessary to ease any potential 
administrative burdens on the criminal justice system. 72 Fed Reg. 4 1 ,794 (July 3 1 , 2007). 

” This is consistent with the approach taken by the Commission in 2007-2008. First, it listened carefully to the 
criminal justice community’s concerns about administrative burdens. Second, it delayed retroactive effect of the 
amendment to ensure that all parties to the proceedings that would follow had ample time to prepare. Third, it 
worked very closely with the judges, probation officers, prosecutors, defense attorneys, and advocates to develop 
processes for handling the motions that would follow. 

’ 28 U.S.C. § 994(u) grants the Commission the power to consider and authorize retroactivity of its amendments. 1 8 
U.S.C. § 3582(c)(2) is the statutory provision that allows a defendant to seek a modification of sentence based on 
retroactive application of a federal sentencing guideline amendment. If a defendant seeks retroactive relief from the 
court under section 35S2(c)(2), “the court may reduce the term of imprisonment, after considering the factors set 
forth in section 3553(a) to the extent they are applicable, if such a reduction is consistent with applicable policy 
statements issued by the Sentencing Commission.” 1 8 U.S.C. § 3582(c)(2). 

^ See Table I (attached as Appendix C). 

^ See id, at Table 8. 
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with the applicable policy statements of the Commission.” Consistent with the authority 
Congress granted to it under 28 U.S.C. § 994(u), the Commission’s policy statement at 
USSG § I B 1 , 10 states in what circumstances an amendment may be applied retroactively and 
by what amount a defendant’s term of imprisonment may be reduced. 

The Supreme Court heard oral argument in United States v. Dillon, 09-6338, on March 
30, 2010, a case involving the retroactive application of the Commission’s 2007 crack 
cocaine amendment. The questions presented in Dillon are: 

I. Whether the Federal Sentencing Guidelines are binding when a district court 
imposes a new sentence pursuant to a revised guideline range under 18 U.S.C. § 

3582.'^ 

II, Whether during a § 3582(c)(2) sentencing, a district court is required to 
impose sentence based on an admittedly incorrectly calculated guideline range. 

If the Court determines that defendants are entitled to full resentencings under 18 U.S.C. § 
3582(c)(2), the administrative burden of such proceedings may increase. The Commission has 
submitted an amicus brief in this case in support of the Government’s position that proceedings 
under 18 U.S.C. § 3582(c)(2) are limited. 

1, What accounts for || changes In the racial makeup of federal crack offenders? 

ANSWER: The Commission does not maintain information on drug trafficking patterns that 
may answer this question. Commission data is limited to information provided to it by the courts 
in their sentencing submissions. ' ' As indicated in the preface to your question, the Commission 
has noted a slight decline in the percentage of Black offenders involved in crack cocaine 
trafficking since 1992; however, Black offenders continue to represent the overwhelming 


^ The question presented is framed in the context of the Court's decision in United States v. Booker, 543 U.S. 220 
(2005), which held that mandatory sentencing guidelines violated a defendant's Sixth Amendment right to have to 
have any fact (other than a prior conviction) which is necessary to support a sentence exceeding the maximum 
authorized by the facts in a plea or a jury verdict by admitted by the defendant or proved to a jury beyond a 
reasonable doubt. All but one circuit (the 9'*') to have addressed the application of Booker io 3582(c)(2) proceedings 
had determined that Booker did not apply. See, e.g.. United Slates v. Douhlin, 572 F.3d 235, 238 (SthCir.) (per 
curiam), cert, denied, 1 30 S. Ct. 517 (2009); see also United States v. Fanjan, 558 F.3d 1 05, 1 09- 1 0 ( 1 st Cir.), cert, 
denied, 130 S. Ct. 99(2009); United States v. Savoy, 567 F-3d 71. 73 (2d Cir.) (per curiam), cert denied, 130 S. Ct. 
342 (2009): United States v. Doe, 564 F.3d 305, 313-14 (3d Ck.),cert denied, 130 S, Ct. 563 (2009); United States 
V. Oimphy, 55 1 F.3d 247, 252-55 (4th Cir.), cert denied, 1 29 S. Ct. 240 (2009); United States v. Cunningham, 554 
F.3d 703, 706-07 (7th Cir.), cert denied, 129 S. Ct. 2826, 2840(2009); United States v. Starks, 551 F.3d 839, 841- 
42 (8th Cir.), cert denied, 129 S. Ct. 2746 (2009); United States v. Rhodes, 549 F.3d 833, 839-41 (10'^ Cir. 2008), 
cert, denied, 129 S. Ct. 2052 (2009); UnitedStates v. Melvin, 556 F.3d 1 190, 1 192-93 (i Ith Cir.), cert denied, 129 
S. Ct. 2382 (2009). But see United Stales v. Hicks, 472 F.3d 11 67, 11 69-72 (9th Cir. 2007). In United States v. Fox, 
583 F.3d 596 (9th Cir. 2009), the Ninth Circuit granted initial hearing en banc to consider whether to overrule Hicks; 
that review has been stayed pending the Court’s resolution of the Dillon case. 

" Within 30 days of entry of judgment, the chiefjudgeof the district is required to ensure the Commission is 
provided with copies of ( 1 ) the charging document; (2) the plea agreement (if any); the presentence report; (4) the 
judgment and commitment order; and (5) the statement of reasons form. 28 U.S.C. § 994(w). The Commission 
extracts information from these documents to complete its datasets which provide the basis for its analytical 
research, guideline promulgation, and other work product. 
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majority of crack cocaine offenders. In 1992, 9 1 .4 percent of crack cocaine offenders were 
Black, In 2000, 84,7 percent were Black and in 2009, 79.0 percent were Black. 

By comparison, the number of Hispanic offenders involved in crack or powder cocaine drug 
trafficking has increased since 1992. In 1992, 39.8 percent of powder cocaine offenders were 
Hispanic and 5.3 percent of crack cocaine offenders were Hispanic, In 2000, 50.8 percent of 
powder cocaine offenders were Hispanic and 9.0 percent of crack cocaine offenders were 
Hispanic. In 2009, Hispanics accounted for 53.2 percent of all powder cocaine offenders and 
10.3 percent of crack cocaine offenders. 

3. Based upon your understanding, how many criminal currently serving |in federal 
prison] would be considered low-level dealers as opposed to drug kingpins? 

ANSWER: The Commission does not categorize drug offenders into “low level dealers” or 
“dmg kingpins.” In its 2007 Report to Congress on Cocaine and Federal Sentencing Policy 
(“2007 Report”), the Commission discussed the general drug trafficking patterns for cocaine and 
noted that there are five broad categories of functions involved in cocaine distribution that can be 
targeted by law enforcement: (1) smugglers; (2) high-level dealers; (3) mid-level dealers; (4) 
retail dealers; and (5) users. 

As part of its 2007 Report, the Commission conducted its own analysis that was consistent 
with the presence of a “pyramidal structure” in drug trafficking, with the largest numbers of 
federal cocaine offenders performing lower functions. As part of its analysis, the Commission 
identified 21 offender functions performed in cocaine drug trafficking for purposes of its special 
coding project conducted for the report, These functions were then placed into eight function 
categories for ease of analysis and presentation. These categories, listed from most to least 
culpable included: 

1. Importer/High-level Supplier 

2. Organizer/Leader/Orower/Manufacturer/Financier/Money Launderer 

3. Wholesaler 

4. Manager/Supervisor 

5. Pilot/Captain/Bodyguard/Chemist/Cook/Broker/Steerer 

6. Street-level Dealer 

7. Courier/Mule 

8. Renter/Loader/Lookout/Enablcr/User/All Other'* 


2007 Report at 83. 84 (citing Peter Reuter, RAND Corporation, Do Middle Markets for Drugs Constitute an 
Attractive Target for Law Enforcement? (April 2003) available through the National Criminal Justice Reference 
Service at htto://www.ncjrs.gov) (“RAND Study”). See also, STRIDE Abstract, htt n:/,'\V ' Vvv.dea.giv/roi a/.r. tridc .html 
(discussing model for drug trafficking consistent with the RAND study), 

2007 report at 85. 

See 2007 Report at A-2. The functions also arc defined in the 2007 Report, id, 

” See 2007 Report at A-3. The functions and categories set forth in the 2007 Report coincide with the functions and 
categories set forth in the Commission’s 2002 Report to Congress on Federal Cocaine Sentencing Policy (2002 
Report). 

See, e.g., 2007 Report at Figure 2-4, p. 19. 
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Assignment of a cocaine offender to one of those 2 1 categories (and subsequently, the eight 
function categories) was based on the most serious conduct described in the offense conduct 
section of the presentence report. In the 2007 Report, the Commission noted that 7.6 percent 
of powder cocaine offenders functioned as importers or high-level suppliers as their most serious 
function, and 1 .8 percent of crack cocaine offenders performed those functions. The most 
serious function for more than half of crack cocaine offenders (55.4%) was street-level dealer 
(compared with 7.3% of powder cocaine offenders). The most serious function for 22.7 percent 
of crack cocaine offenders was whole-sale dealer (compared to 24. 1 % of powder cocaine 
offenders). By comparison, 33. 1 percent of all powder cocaine offenders performed as 
couriers/mules for their most serious function (compared to 1 .4% of all crack cocaine offenders 
studied).'* 

The Commission also looked at the most common function performed by cocaine 
offenders,^" Data reviewed for the 2007 Report indicated that 92,2 percent of ail powder cocaine 
offenders most commonly performed a wholesaler function whereas 63. 1 percent of all crack 
cocaine offenders most commonly performed a wholesaler function.^' The Commission defined 
a wholesaler as anyone who “sells one ounce or more in a single transaction, sells any amount to 
another dealer, buys two ounces in a single transaction, possesses two ounces or more” of 
cocaine, in any form.^^ This definition is consistent with observed cocaine drug trafficking 
patterns including the middle market functions of “taking the bundle [of imported drugs] roughly 
from one kilogram to one ounce.”^* 


’’ 2007 Report at A-3. 

'* 2007 Report at Figure 2-4, p. 1 9. 

For a complete analysis of the distribution of offenders by most serious function, see Figures 2-4 through 2-6 of 
the 2007 Report. 

”2007Reportat24, Fig. 2-9. 

Id. 

2007 Report at A-3. 

2007 Report at 84 (citing RAND Study). In its 2007 Report, the Commission observed that almost all cocaine 
smuggled into the United States is in the powder form and purchases of cocaine cluster at one kilogram, one ounce, 
and one gram levels that tend to distinguish the different levels of cocaine markets. Id. at 83. 
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Table A 

Summary of Prospective Senteudng Impact and Prison Impact 
Modiflcation of Statutory Penalties and Sentencing Guidelines 
for Simple Possession Cases' 


Crack Cocalae Drug 
Oflenses Five and Ten Year 
Mandatory Minimum 
Penalty Thresholds 

Total 

Ca«ts 

Number of 

Cas^ Affected 

Percent of Cases 

Affected' 

Affected Cases: 
Current Average 
Sentence 
(months) 

Affected Cases: 
Estimated New 
Average Sentence 
(months) 

None 

24 

20 

83.3% 

59 

3 


Annual Estimated Changes to Hypothetical Prison Population^ 


Yean; After Implementation 

1 year 

2 years 

3 years 

4 years 

5 years 

6 years 

7 years 

10 years 

Number of Prison Beds 

-20 

-38 

-56 

-70 

-75 

■!Lj 

-78 

-81 


' This analysis estimates the Impact of the modification to existing statutes accomplished through this legislation. This analysis also assumes 
changes to the Sentencmg Guidelines as a result of this amendment. All cases mvolving crack cocaine as the only drug r>^ which had a conviction 
under 21 (J.S.C. § 844 (Simple Possession) and (be correspondmg statutory minimum was 60 months. Fiscal year 2008 data is used to estimate the 
intact on offenders ctmvicted in (he fuhire. 

^ The percent of afiiKted cases indicates the proportion of cases affected by the specific change in the quantity ratio. 

^ The pristMi impact model estimated the cban^ to a hypothetical “steady-state'' prison population resulting from changes that affect prison sentence 
length. The ctmcept of a ‘^teady-st»e" population envisions a prison system in homeostasis. That is. the number of new, in-coming inmates is 
assumed to be equal to the number of out-going (released) inmates and all beds are assumed to be occupied. In (Kder to isolate the changes to die 
system caused by the specific policy under review, a number of &ctors are artificially held constant in the model. Fot example, arrest rates, charging 
l»actices, conviction rates, odier smtencing poliiies, e/c. are assumed to remain constant over time. 

Other assumptions incoiporated into the prison impact model include; I ) defendants are re-sentenced to a position in the estimated new guideline 
range that is equivalent to the posititm of the sentence in the original guideline range; 2) defendants earn the maximum ^lowttole good-time 
(cuiTwitly 54 days per year served for imposed sentences greater than one year but not life imprisonment); and 3) defendants serve the minimum of 
A) the sentence imposed less the maximum allowable good conduct time, or B) their estimated remaining life expectancy, based upon an actuary 
table incorporating age, race and sex. 

SOURCE: United States Sentencing Commission, Prison and Sentencing Iit^t Model, Fiscal Year 2008 Datafile. 
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Table E-l 

Summary of Prospective Sentracing Impact and Prison Impact 
Modiflcation of Statutory Penalties and Sentencing Guidelines 
Crack Cocaine 500g - 5 year Mandatory Minimum' 
Ratio: 1:1 


Crack Cocaine Drug Offenses Five 
and Ten Year Mandatory Mlnimuni 
Penalty Thresholds 

Total 

Cases 

Number of 
Cases 

Affected 

Percent of 

Cases 

Aj^ected' 

Affected Cases: 
Current 
Average 
Sentence 
(months) 

Affected Cases: 

Estimated New 
Average Sentence 
(months) 

Only Crack Cocaine = 500g/5kg 

3,292 

2,995 

91.0% 

106 

46 

Multiple Drug Cases = SOOg/Skg 

1,592 

i.206 

75.8% 

127 

69 

TOTAL 

4,S84 

4401 

S6.0% 

112 

53 


Annual Estimated Changes to Uypotbeticai Prison Popniation^ 


Years After implementation 

1 year 

2 years 

3 years 

4 years 

5 years 

6 years 

7 years 

10 years 

Number of Prison Beds 

-639 

-2,234 

^416 

-6,176 

-7,773 

-9,219 

-10,608 

-13,561 


‘ This analysis estimates the impact of the modificalicm to existing stattUes accomplished through this legislation. This analysis also assumes 
changes to the Sentencing Guidelines as a result of this amendment. All cases involving crack cocaine which were sentenced under USSG $2Dt.l 
(Drug Traf^kiflg) with drug weights available for all drugs involved in the case are included in this analysis. Fiscal year 200K data is used to 
estimate the impact on offenders convicted in the future. 

^ The percent of affected cases indicates the proportion of cases affected by the specific change in the quantity ratio. 

^ The fsisffli impact model estinated die change to a h>^theiical “steady-state” prison pt^ulation resulting from changes that affect prison sentence 
length. The concept of a “steady-state" population envisions a prison system in homeostasis. That is, the number of new, in-coming inmates is 
assumed to be equal to the number of out-going (released) inmates and all beds are assumed to be occupied. In order to isolate the changes to the 
system caused by the ^ific policy under review, a number of feciors are artificially held constant in the model. For example, arrest rates, charging 
practices, conviedon rates, other sentencing polities, etc. arc assumed to remain constant over time. 

Assumptions incorporated into the prison impact model include; I ) defendants are re-sentenced to a posilirm in dte rtew guideline range 

that is equivalent to the position of the sentence in the original guideline range; 2) defendants earn the maximum allowable good-time (currently 54 
days per year served for imposed sentoices greater than one year but not life imprisonment); and 3) defendants serve the minimum of A) the sentence 
imposed less the maximum aHo%»^ble good conduct time, or B) their estimated remaining life expectancy, based upon an actuary table incorporating 
age, race and sex. 

SOURCE: United States Scmeacing Commission, Prison and Sentencing Impact Model, Fiscal Year 2008 Datafile. 
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Table B-2 

Summary of Prospective Senteaeiog Impact and Prison Impact 
Modiflcadon of Statutory Penalti^ and Sentencing Guideline 
Crack Cocaine 400g and Powder Cocaine 400g = $ Year Mandatory Minimum' 
Ratio: 1:1 


Crack Cocaine Drug Oflenses Five 
and Ten Year Mandatory Minimum 
Penalty Thresholds 

Total 

Cases 

Number of 
Cases 
AHected 

Percent of 
Cases 
Affected^ 

Affected Cases: 
Current 
Average 
Sentence 
(months) 

Affected Cases: 
Estimated New 
Average Sentence 
(months) 

Only Crack Cocaine = 400g/41cg 

3^92 

2,992 

90.9% 

106 

48 

Oily Powder Cocaine = 400g/4kg 

3,575 

775 

21.7% 

62 

78 

Multiple Drug Cases 

2.702 

1,332 

49.3% 

121 

75 

TOTAL 

9^69 

5,099 

53.3% 

104 

59 


Annual Estimated Changes to Hypothetical Prison Populadon^ 


Years After Implementation 

1 

1 year 

2 years 

3 years 

4 years 

5 years 

6 years 

7 years 

10 years 

Number of Prison Beds 

-542 

-2,024 

-3,804 

-5,604 

-6,966 

-8,282 

-9354 

-12,140 


' Ibis analysis estimates the impaci of the modification to existing ^atutes accomplished through this legislation. This analysis also assumes 
changes to the Sentencing Guidelines as a result of this amendment. All cases involving crack cocaine and powder cocaine wbich were sentenced 
under USSG |2D}.1 (Dntg TraHicldng) with drug weights available for ail drugs involved in the case etre included in this analysis. Fiscal year 200S 
data is used to estimate the impact on offenders convicted in the (unare. 

^ The percent of affected cases indicates the proportion of cases affected by the specific change in the quantity ratio. 

^ The pristw impaci model estimated the change to a hypothetical “steady-state" prison population resulting from changes that affect prison sentence 
length. The concept of a “steady-stale” population envisions a prison system in homeostasis. That «. the number of new, in-caning inmates is 
assumed to be equal to the number of out-gomg (released) inmates and all beds are assumed to be occupied. In order to isolate the changes to the 
system c«jsed by the specific policy under review, a number of factors are artificially held constant in the model. For exan^lc, mesl rates, charging 
{uaclices, conviction rates, other sentencing polities, etc. are assumed to remain constant over time. 

Other assumptions incorporated into the prison impact model include: I ) defendants are re-sentenced to a position in the estimated new guideline 
range that is equivalent to the portion of the sentence in (he original guideline range; 2) defendants earn the maximum allowable good-time 
(currently 54 days per year served for imposed sentences greater tbw one year but not life impnsonment); and 3) defendants serve the minimum of 
A) the sentence imposed less the maximum allowable good conduct time, or B) their estimaied remaining life expectancy, based upon an actuary 
table inc(»porating age, race and sex. 

SOURCE: United States Sentencing Commis^on, Prison and Sentencing Impact Model. Fiscal Year 2008 Datafile. 
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TsMe B-3 

Summary of Prospective Sentencing impact and Prison Impact 
Modification of Statutory Penalties and Sentencing Guidelines 
Crack Cocaine 2S0g and Powder Cocaine 250g 5 Year Mandatory Minimum' 
Ratio 1:1 


Crack Cocaine Drug OiTenses Five 
and Ten Year Mandatory Minimum 
Penalty Thresholds 

Total 

Cases 

Number of 
Cases 

Affected 

Percent of 
Cases 
Affected^ 

Affected Cases: 
Current 
Average 
Sentence 
(months) 

Affected Cases: 
Estimated New 
Average Sentence 
(months) 

Only Crack Cocaine = 250g/2.5kg 

3,292 

2,984 

90.6% 

106 

51 

Only Powder Cocaine = 250g/2.5kg 

3,575 

2.042 

57.1% 

66 

85 

Multiple Drug Ca^s 

2,702 

1,578 

58.4% 

115 

85 

TOTAL 

9,569 

6,604 

69.0% 

96 

70 


Annua] Estimated Changes to Hypothetkal Prison Population^ 


Years After Implementation 

1 year 

2 years 

3 years 

4 years 

5 years 

6 years 

7 years 

10 years 

Number of Prison Beds 

-370 

-1,558 

-2,893 

-4,297 

-5,235 

-6,244 

-7,241 

-9,065 


* This analysis estimate (be impetci of (he modiHcatioo to existing statutes accoirg^ished through this legislation. This analysis also assumes 
changes to the Sentencing Guiddtnes as a result of this amendment. All cases involving crack cocaine and powder cocaine which were sentenced 
under USSG§2DI.} (Drug TrafRcking) with drug weights available for all drugs involved in the case are included in Ihis analysis. Fiscal year 200S 

data is used to estimate the impact on offenders convicted in the future. 

^ The percent of aHected cases indicates the prt^rtion of cases affected by the specific change in the quantity ratio. 

^ The prison in^jact model estimated the change to a hypothetical ‘'steady-state” prison population resulting from chan^ that affect prison sentence 
length. The concqrt of a “steady-state” population envisions a imson system in homeostasis. That is. the number of new, in-coming inmates is 
assumed to be equal to the number of out-going (released) inmates and all beds are assumed to be occupied. In order to isolate the changes to the 
system caused by the specific policy under review, a number of Actors are anificiatly held constant irt the model. For example, arrest rates, charging 
{Maciices, conviction rates, other sentencing polities, etc. are assumed to remain constant over tinw. 

Other assumptions inctM^ioraled into the prison impact model include: I) defendants are re-sentenced to a position in the estimated new guideline 
range that is equivalent to the position of the sentence in the original gmdeline range; 2) defendants earn the maximum allowable good-dme 
(currently 54 days per year served for inposed sentences greater than one year but not life imprisonment); and 3) defendants serve the mininwm of 
A) the sentence imposed less the maximum aUow!d)le good ccmduct time, or B) their estimated remaining life expectancy, based upon an actuary 
t^le incorporating age. race and sex. 

SOURCE; United States Sentencing Conunission, Prison and SenteiKing Impact Model. Fiscal Year 2008 Datafile. 
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Table B>4 

Summary of Prospective Sentencing Impact and Prison impact 
Modification of Statutory Penalties and Sentencing Guideline 
Crack Cocaine lOOg and Powder Cocaine lOOg = 5 Year Mandatory Minimum' 
Ratio: 1:1 


Crack Cocaioe Drug Offenses Five 
aad Ten Year Mandatory Minimum 
Pen^ty Thresholds 

Total 

Cases 

Number of 
Cases 

Affected 

Percent of 
Cases 
Affected^ 

Affected Cases: 

Current 

Average 

Sentence 

(months) 

Affected Cases: 

Estimated New 
Average Sentence 
(months) 

Only Crack Cocaine = lOOg/lkg 

3,292 

2,923 

88.8% 

104 

61 

Only Powder Cocaine = l(X)g/lkg 

3,575 

2.970 

83.1% 

70 

100 

Midtiple Drug Cas» 

2,702 

1,805 

66.8% 

HI 

104 

TOTAL 

9,569 

7,698 

80.4% 

92 

86 


Annual Estimated Changes to Hypothetical Prison Population^ 


Years After implementation 

1 year 

2 years 

3 years 

4 years 

5 years 

6 years 

7 years 

10 years 

Number of Prison Beds 

-116 

-561 

-1,161 

-1,716 

-1,970 

-2,191 

-2,519 

-2,738 


' This analysis estimates die impact of the modif cation to existing statutes accon^iished through this legislation. This analysis also assumes 
changes to the Sentencing Ouidelines as a result of this amendment. All cases involving crack cocaine and powder cocaine which were sentenced 
under USSO |2D1 . 1 (Drug Trafficking) with drug weights available for all <bugs involved in the case are included In this analysis. Fiscal year 2008 
data is used to estimate the impact on offenders convicted in (he fiirure. 

^ The percent of affected cases indicates the proportion of cases affected by the specific change in the quantity ratio. 

* The prison ing>act model estimated the change to a hypothetical “steady-state" jwison population resulting from changes that affect prison sentence 
icDgdi. The concept of a “steady-^te" p^ulation envisions a prison system in homeostasis. That is, the number of new, in-coming inrrutes is 
assumed to be equal to the number of out-going (released) inmates and all beds are assumed to be occupied In order to isolate the changes to the 
system caused by the specitfic policy under review, a nun*er of factors are artificially held constant in the model. For example, arrest rates, charging 
practices, conviction rwes, other sentencing polities. «tc. are assumed to remain constant over time. 

Other assumptions mcorpoiated into dte prison impact model include: I ) defendants are re-senteoced to a position in the estimated new sideline 
range that is equivalent to the position of die sentence in the original guideline range; 2) defendants cam the maximum allowable good-time 
(currently 54 days per year served for imposed sentences greater than one year but not life inqirisonraent); and 3) defendants serve the minimum of 
A) the sentence imposed less the maximum allowable good conduct time, or B) Ibeir estimated remaining life expectancy, based up<m an actuary 
table incorporating age, race and sex. 

SOURCE; United States Sentencing Commission, Pnson and Sentencing Impact Model, Fiscal Year 200S Datafile. 
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Table B-5 

Summary of Prospective Sentencing Impact and Prison Impact 
Modification of Statutory Penalties and Sentencing Guidelines 
Crack Cocaine lOOg = 5 year Mandatory Minimum' 
Ratio: 5:1 


Crack Cocaine Drug OflTenses 
Five and Ten Year Mandatory 
Minimum Penalty Thresholds 

Total 

Cases 

Number of 

Cases 

Affected 

Percent of 

Cases 

AHected^ 

Affected Cases: 

Current 

Average 

Sentence 

(months) 

Affected Cases: 
Estimated New 
Average Sentence 
(months) 

Only Crack Cocaine = lOOg/lkg 

3,292 

2,923 

88.8% 

!04 

61 

Multiple Drug Cases = lOOg/lkg 

1,592 

1,149 

72.2% 

124 

80 

TOTAL 

4,884 

4,072 

834% 

no 

66 


Annuai Estimated Changes to Hypothetical Prison Population^ 


Years After Implementation 

1 year 

2 years 

3 years 

4 years 

5 years 

6 years 

7 years 

10 years 

Number of Prison Beds 

-272 

-1,031 

-2^74 

-3361 

-4,715 

-5,800 

1 

-6313 

-9,247 


' This analysts estimaies (he impact of (he modification (o exisling sWu(es accon^lished through this legislation This analysis also assumes 
changes to the Smtencing Guidelines as a result of this amendment. All cases involving crack cocaine which were sentenced under USSO §2DI.I 
Oi)nig TrafRcking) with dmg weights available for all drugs involved in the case are included in this analysis. Fiscal year 2008 data is used to 
estimate die in^iact on ofTenders convicted in the future. 

^ Ibe per«nt of affected cases indicates the proportion of cases affected by die ^ecihc change in the quantity ratio. 

^ The pristm i(np«:t model cstim^d the change to a h>pothetical “^eady-naie*' prison population resulting from changes that affect prison sentence 
length. The conce{g of a “steaify -state" population envisions a prison system in homeostasis. That is, the number of new, in-coming inmates is 
assumed to be equal to the number of out-going (released) inmates and all beds are assumed to be occupied. In order to isolate the changes to the 
system caused by the specific pi^icy under review, a number of ^(ors are artiftcially held constant in the model. For example, arrest latcs, charging 
practices, conviction rates, ofrier senicneiag polities, etc. are assumed to remain cem^ant over time. 

Assumpbons incorporated into the prison impact model include: I) defendants are re-sentenced to a position in the estimated new guideline range 
that is equivalent to the position of the sentence in the original guideline range; 2) defendants earn the maximum allow^le good-time (currently 34 
days per year served for imposed sentences greater than one year but not life imprisonment); and i) defendants serve the minimum of A) the sentence 
imposed less the maximum allowable good conduct time, or B) (heir estunated remaining life expectancy, based upon an »;tuary table incorporating 
age, race and sex, 

SOURCE: United States Sentencing Commission, Pris«i and Sentencing impact Model, Fiscal Year 2008 Datafile. 
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Table 

Summary of Prospective Sentenciog Impact and Prison impact 
Modification of Statutory Penalties and Sentendog Guidelines 
Crack Cocaine SOg — 5 year Mandatory Minimum' 

Ratio: 10:1 


Crack Cocaine Drug Offenses 

Five and Ten Year Mandatory 
Minimum Penalty Thresholds 

Total 

Cases 

Number of 

Cases 

ARected 

Percent of 

Cases 

Affected^ 

Affected Cases: 
Current 
Average 
Sentence 
(months) 

Affected Cases: 
Estimated New 
Average Sentence 
(months) 

Only Crack Cocaine = 50g/500g 

3,292 

2,831 

86.0% 

102 

69 

Multiple Drug Cases = 50g/500g 

1,592 

1,088 

68.3% 

121 

86 

TOTAL 

4,884 

3.919 

89.2% 

108 

74 


Annual Estimated Changes to Hypotbeticai Prison Population^ 


Years After Xmptementation 

1 year 

2 years 

3 years 

4 years 

5 years 

6 years 

7 years 

16 years 

Number of Prison Beds 

-158 

-567 

-1,421 

-2340 

-3,084 

-330© 

-4,780 

-6,687 


' This analysis estimates the impact of the modification to existing statutes accomplished through this legislatioa This analysis also assumes 
changes to the Sent^icing Guidelines as a result of this amendment. All cases involving crack cocaine which were sentenced under U5SG $2D1 . t 
(Drug TraCRcking) with drug weights available for all drugs involved in die case are included in this analysis. Fiscal year 200S data is used to 
estimate the impact on offenders convicted in the huure. 

^ Ute percent of affected cases indicates the proportion of cases affected by the specific change in the <)uantity ratio. 

* The prison impact mode! estimated the change to a hypothetical "steady-state” jwison population resuhing from changes that affect prison sentence 
length. The concept ofa "steady-state'' population envisions a prison system in homeostasis. That is. the number of new, in-coming inmates is 
assumed to be equal to the number of out-going (released) inmates and all bods are assumed to be occupied. In order to isolate the changes to the 
system «ujsed by the specific policy under review, a number of factws are artificially held constant in the model. For example, arrest rates, charging 
practices, conviction rates, otb» sentencing polities, etc are assumed to remain constant over lime 

Assumptions incorptwated ina> the prison impact model include; I) defendants are re-sentenced to a position in the estimated new guideline range 
that is equivalent to die position of the salience in the original guideline range; 2) defendants earn the maximum allowable good-time (currently 54 
days per year served for inqjosed sentences greater than one year but not life imprisonment), and 3) defendants serve the minimum of A) the semoice 
imptsed less the maximum allowable good conduct time, or B) their estimated remaining life expectancy, based upon an actuary table inewporating 
age, race and sex. 

SOURCE; United Slates Ser^ncing Cwnmission, Pristm and ScntoKing Impact Model, Fiscal Year 2008 Datafile. 
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Table B-7 

Summary of Prospective Scotencing Impact and Prison Impact 
Modification of Statutory Penalties and Sentencing Guidelines 
Crack Cocaine 2^ « 5 year Mandatory Minimum* 

Ratio: 20:1 


Crack Cocaine Drug OHenses Five 
and Ten Year Mandatory 

Minimum Penalty Thresholds 

Total 

CasM 

Number of 

Cases 

Affected 

Percent of 

Cases 

Affected^ 

Affected Cases: 
Current 
Average 
Sentence 
(months) 

Affected Cases: 

Estimated New 
Average Sentence 
(months) 

Only Crack Cocaine = 25g/250g 

3,292 

2,287 

69.5% 

99 

72 

Multiple Drug Cases = 25g/250g 

1,592 

805 

50.6% 

121 

91 

TOTAL 

4,884 

3,092 

63.3% 

lOS 

77 


Annual Estimated Changes to Hypothetical Prison Population^ 


Years After Implementation 

1 year 

2 years 

3 years 

4 years 

S years 

byears 

7 years 

10 years 

Number of Prison B^s 

-64 

1 

-283 

-770 

-1301 

-1,723 

-2305 

-2,732 

-4,119 


' This analysis estimates the impact of the modificaiton to extuing statutes accomplished through this legislation. This analysis also assumes 
changes to ihe Sentencing Guidelines as a result of titis amendment All cases involving crack cocaine which were sentenced under USSG §2D1.1 
(Drug Tranicking) with drug weights available for all drugs involved in the case are included in ibis analysis. Fiscal year 200$ data is used to 
estimate the impact on offenders convicted in the (uture. 

^ The percent ofafTected cases indicates the proportion of cases affected by the specific change in the quantity ratio. 

^ The priscHi impact model estimated the change to a hypothetical "steady-state'’ prison population resulting from changes dtat affect prism sentence 
length. The concept of a “steady-3Ute'’populalk>nenvjsjonsaprison^sieTn in homeostasis. That is, the number of new. in-coming irunates is 
assmned to be equal to the nundm of out-going (released) inmates and all beds are assumed to be occupied. In order to isolate the changes to the 
syaem caused by the ^tecific policy under review, a number of factors are aitificiaUy held constant in the model. For example, arrest rates, chargii^ 
practices, conviction rales, other sentencing polities, etc. ve assumed to remain constant over lime. 

Assumptions incoiporated into the prisos impact model include; 1) defendants are re-sentenced to a position in the mimated new guideline range 
drat is equivalent to the position of the sentence in the original guideline range; 2) defendants earn the maximum allowable good-time (currently 54 
days per year served for imposed sentences greater than one year but not life imprisonment); and 3) defendants serve the minimum of A) the senteiKe 
imposed less the maximum allowable good comtoci time, or B) their estimated remaining life expectancy, based upon an actuary table incorporating 
age, race and sex. 

SOURCE: United States Sentoncing Commission, Prison and Sentencing Impact Model, Fiscal Year 2008 Datafile. 
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Table B-8 

Summary of Prospective Sentencing Impact and Prison Impact 
Modiflcation of Statutory Penatties and Sentencing Guidelines 
Crack Cocaine 20g and Powder Cocaine 400g » 5 Year Mandatory Minimum' 
Ratio: 20:1 


Crack Cocaine Drug CMTenses Five 
aad Ten Year Mandatory Minimum 
Penalty Thresholds 

Total 

Cases 

Number of 

Cases 

Affected 

Percent of 
Cases 
Affected^ 

Aflected Cases: 
Current 
Average 
Sentence 
(months) 

Affected C^es: 

Estimated New 
Average Sentence 
(months) 

Only Crack Cocaine = 20g/200g 

3,292 

1,928 

58.6% 

98 

73 

Only Powder Cocaine = 4{)0g/4kg 

3,575 

775 

21.7% 

62 

78 

Multiple Chug Cases 

2,702 

858 

31.8% 

113 

97 

TOTAL 

9,569 

3,561 

37.2% 

94 

80 


Annual Estimated Changes to Hypothetical Prison Population^ 


Yeat^ After Implementation 

1 year 

2 years 

3 years 

4 years 

5 years 

6 years 

7 years 

10 years 

Number of Prison Beds 

-15 

-158 

-137 

-737 

-909 

-1,178 

-1,474 

-2340 


' This utslysis estimates the in^>act of the modification to extsting statutes accompStshed dtrough this legislation. This analysis also assumes 
changes to the Sentencing Guidelines as a result of this amendment. All cases involving crack cocaine and powder cocaine which were sentenced 
under USSG $2DI.] .(Drug Trafficking) with drug weights avatlable for all drugs involved in die case are included in (his analysis. Fiscal year 2008 
data is used to estimate the impact on offmders convicted in the future. 

^ The penent of affected cases indicates (he proportion of cases affected by the qiecific change m (he quantity ratio. 

^ The prison intact model estimated the change to a hypothetical “steady-state’' prison population resulting from changes that affect prison smtence 
length. The concept of a “steady-state” population envisions a prison system in homeostasis. That is. the number of new, in-coming inmates is 
assumed to be equal to the number of out-going (released) inmates and all beds are assumed to be occupied. In order to isolate die changes lo tbe 
system caused by the specific policy under review, a number of (actors are artificially held constant in the model. For example, arrest rates, charging 
practices, conviclion rates, other sentencing polities, etc. are assumed to remain constant overtime 

Other assumptions incorporated into the prison in^iact model include: I) defendants are re-sentenced to a position in the estimated new guideline 
range that is equivalmt to die position of the sentence in the original guideline range; 2) defendants earn the maximum allowable good-time 
(currently S4 days per year served for imposed sentences greater than one year bttt not lift imprisonment); and 3) defendants serve tbe minimum of 
A) the sentence imposed less the roaximum allowable good conduct time, or B) tbeir estimated remaining life expectancy, based upon an actuary 
table inc<»porating age, race and sex. 

SOURCE: United States Sentencing Commission, Prison and SenleiKing impact Model. Fiscal Year 2008 Datafile. 
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FY200» Crack Cocaine Cases 

Assuims 2S grams s 5 Year and 280 grams = tO Year Mandatory Minlmums 
Assumes 2S granss Base OfTetise Level 24 and 2^ grams » Base OfTense Level 30 


Sentencing impact: 


Affected Cases 


All Cases 


28g = 5 

Years and 
set a! BOL 
24 

Number 

Affected 

l^rcent 

Affected 

Current 

Average 

Sentence 

New 

Average 

Sentence 

Percent 

Change 

Total 

Number 

Current 

Average 

Sentence 

New 

Average 

Sentence 

Percent 

Change 

280g=10 
Years and 
set at BOL 
30 

3.421 

74.1 

110 

mtinths 

75 

mmiths 

-31.8% 

4.618 

117 

months 

92 

months 

-21.47o 


IVison impact: 


Estimated Cumulative Beds Saved 


28g^5 

Years and 
set at BOL 
24 

1 year alter 
effective 
date 

2 years 
after 
^ective 
date 

3 y^rs after 
effective 
date 

4 years after 
effective 
date 

5 years after 
effective 
date 

6 years after 
effective 
date 

7 years after 
effective 
date 

lOyears 

after 

effective 

date 

280g= 10 

Years and 
set at BOL 
30 

163 

619 

1.294 

I.9I2 

2.625 

3.393 

1 

4.164 

5,874 


Souae: U.S. Senlencirtg Commission Prison Impact Mo<iel.FY2009 datafile. 

Caws were selected if crack cocaine was involved in the sentencing eidter as a primary ikrug or a secondary dmg. 

Ttic Commission's prison impact asses-smeni cannot model possiMe af^kation ofaggravaiiitg or mitigating factors included in S.I789. 
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FY2009 Oack Cocaine Ca^ 

Assumes 28 grams s 5 Year and 280 ^ms s 10 Year Mandatory Minimums 
Assumes 28 grams s Base Offense Level Ih and 280 grams s Bsse Offense Level 32 


Sentencing impact: 


Affected Cases Ail Cases 


28g=t5 
Years and 
set at BOL 
26 

Number 

Affected 

Percent 

Affected 

Current 

Average 

Sentence 

New 

Average 

Sentence 

Percent 

Change 

Total 

Number 

Curr^t 

Average 

Sentmee 

New 

Average 

Sentence 

Per<»Dt 

Chan^ 

280gs iO 
Years and 
set at BOL 
32 

2.918 

63,2 

106 

months 

79 

months 

-25.5% 

4.618 

117 

months 

iOl 

months 

-13.7% 


EVison impact: 


Estimated Cmmilative Beds Saved 


28g==5 
Years and 
set at BOL 
26 

i year after 
^ective date 

2 years 
after 
dfective 
date 

3 years 
after 
effective 
date 

4 years aft^- 
rffective 
date 

5 years after 
effective 
date 

6 years after 
effective 
date 

7 years after 
effective 
date 

10 years 
after 
eff«:tive 
date 

280g= 10 

Years and 
set at BOL 
32 

67 

282 

725 

1.189 

1.547 

1.985 

2.472 

3.826 


Source: U.S. Sonicnctng Commission Prison Imfuic: Model. FY2009 diuaritc. 

Cases were selected if aack cocaine was involved in ihe sentencing either as a primary drug or a secondary drug. 

This prison impaci models only the guideline amendment to the Drug Quantity Table at USSG §2DI .I. The Commission's prison impact aKscssmeni cannot model possible 
application of aggravating or mitigating factors included in S. 1 789. 
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lotrodaction 

As part of its ongoing mission, the United States Sentencing Commission provides 
Congress, the judiciary, the executive branch, and the general public with data extracted from 
and based on sentencing documents submitted by courts to the Commission.' Data is reported on 
an annual basis in the Commission’s Annual Report and Sourcebook of Federal Sentencing 
Statistics.^ 

The Commission also reports preliminary data for an on-going fiscal year in order to 
provide real-time analysis of sentencing practices in the federal courts. Since 2005, the 
Commission has published a series of quarterly reports that are similar in format and 
methodology to tables and figures produced in the Sourcebook of Federal Sentencing Statistics or 
in the Commission’s Final Report on the Impact of the United States v. Booker on Federal 
Sentencing.^ The quarterly reports contain cumulative data for the on-going fiscal year (i.e., data 
from the start of the fiscal year through the most current quarter). 

This report is another in the Commission’s efforts to provide analysis of federal 
sentencing practices. It provides data concerning recent court decisions considering motions to 
reduce the length of imprisonment for certain offenders convicted of offenses involving crack 
cocaine prior to November 1 , 2007. 

On May 1, 2007, pursuant to 28 U.S.C. § 994(a) and (p), the Commission submitted to 
Congress amendments to the federal sentencing guidelines that became effective on November 1, 
2007. One of those amendments. Amendment 706, modified the drug quantity thresholds in the 
Drug Quantity Table of §2D 1 . 1 so as to assign, for crack cocaine offenses, base offense levels 
corresponding to guideline ranges that include the statutory mandatory minimum penalties. Crack 
cocaine offenses for quantities above and below the mandatory minimum threshold quantities 
similarly were adjusted downward by two levels. The amendment also included a mechanism to 
determine a combined base offense level in an offense involving crack cocaine and other 
controlled substances. 

On December 1 1, 2007, the Commission voted to promulgate Amendment 713, which 
added Amendment 706 as amended by 7 1 1 , to the amendments listed in subsection (c) in 
§1B1.10 that apply retroactively. The Commission voted to make Amendment 713 effective on 
March 3, 2008. As a result, some incarcerated offenders are eligible to receive a reduction in 
their sentence under 18 U.S.C. § 3582(cX2) pursuant to Amendment 706. 


' In each felony or Class A misdemeanor case sentenced in federal court, sentencing courts are required to submit the 
following documents to the Commission: the judgment and commitment order, the statement of reasons, the plea 
agreement (if applicable), die indictment or other charging document, and the presentence report. See 28 U.S.C. § 
994(w). 

^See the Commission’s website, www.ussc.gov, for electronic copies of the 1995-2007 Annual Report and 
Sourcebook of Federal Sentencing Statistics. 

^ See www.ussc.gov/bf.htm for an electronic copy of the Commission's Final Report on the Impact of United States 
V. Booker on Federal Sentencing. 
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This report provides information on all cases reported to the Commission in which the 
court considered a motion to reduce a sentence under 18 U.S.C. § 3582(cX2) for an offender 
convicted of an offense involving crack cocaine. The data in this report represents information 
concerning motions decided through May 1 9, 20 1 0, and for which court documentation was 
received, coded and edited at the U.S. Sentencing Commission by May 24, 2010. Users of this 
information are cautioned that the data are preliminary only and subject to change as the 
Commission receives, analyzes, and reports on additional cases. 

In particular, the reader is cautioned with respect to drawing conclusions based on data 
concerning the denial of motions for sentence reduction pursuant to the crack cocaine 
amendment, as the judicial districts are employing various methods to prioritize the review of 
these motions. For example, in many districts, contested motions have not been decided by the 
court. Consequaitly, the data the Commission has received to date concerning cases in which the 
motion for a sentence reduction was denied may not be representative of the decisions that 
ultimately may be made in all districts or the nation as a whole. 
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T*M«f 


GEOGRAf HICAL DiSTRIBVTI<»< OF APfUCATlON OF RETROACTIVE CRACK COCAINE AMENDMENT BY DISTRICT 


I 


Dairkl 

TOTAL 


Grutoi 


IS.T'I 


Dcidtd 
W % 
»JH M4 


Bfatfict 


E»st«ni Virpni* 

Middle Florid* 

Wruere NctA Ctndin* 
So<ah Co^in* 

E*sinn Norfli CKdm 
Welter* Virpm* 
We«amnT**»s 
Easteen Teeis 
Hcetliem Ffofid* 
Sogthef* FlMid* 
Eesum Miesauri 
Soubein New York 
Nottliem T«xi] 

Entem Lootitena 
Nsnhem W«( Vogina 

MvyUad 
Ccntnl iniiiait 
Middle Georgia 
W«um Minoeri 
Sootker* Texoi 

Sowkcti AUtena 

Soiidiem West Vtrginii 
Wesiem Loniuen* 
NonbemCrtiio 
Middle Fenaeytyafl)* 
Sowhem niuim 
NeAmk* 

Eauem Toukim* 
NoRheni niiROis 
Middle Nm^ Ctielin* 
Ccpnnecuew 
Nonhem Indtm 
Nonhem Alabam* 


Mimesoa 
PuenoKieo 
Noflliem lew* 
Eeiatn Michigan 
Sovihem Ohio 
SoiUbern Miuiaippi 
Wmem Michigan 
Wamm New Veek 

Pitiriec orCohni^ia 

Weiera Tennotee 
EaiMni New York 


I.S38 1.002 iS.I 

IJ2) 71» M.J 

9Ji dl» <4.9 

924 720 TJ9 

155 471 SS.I 

m $17 61.0 

643 43S «1 

5*0 436 77.9 

556 256 42,4 

549 369 490 

517 4S0 »7.0 

455 m 4).7 

450 261 !9.6 

43i 199 462 

430 423 ns 


422 307 72,7 
410 l$S 38.5 
392 306 78.1 
591 126 578 
385 278 «.2 
577 253 671 
351 260 726 
353 203 57.5 
344 308 89.5 
336 216 64.5 
3!i 278 894 
305 244 80 0 
294 110 61 2 
179 243 878 
277 149 33.8 
275 174 63.7 


271 218 10 4 
270 130 48 1 
265 216 815 
265 184 TOO 
262 94 55 9 
2*1 147 36.5 
245 217 88.6 
245 210 IS.T 
233 197 83.8 
254 m 32.1 
2>l 137 62 8 
217 206 949 
211 141 668 
197 99 50.5 


SM 34.9 

60S 45.7 

513 55 1 

204 221 

584 40.9 

521 564 

205 519 

124 221 

120 576 

280 Si.O 

67 15.0 

264 58 5 

182 «)4 

252 5 5 8 

5 1.2 

114 499 

115 27.5 

352 61.5 

16 21.9 

•65 4L2 

>07 278 

124 52.9 

98 274 

IM> 42.3 

56 10.5 

1» 557 

55 10.6 

61 300 

• 14 588 

54 12.2 

m 46 2 

99 565 

140 519 

49 185 

79 50 0 

168 64 1 

H4 45.7 

28 11.4 

55 14 3 

58 162 

>12 479 

81 57.2 


Maiuchusetu 

Konsa* 

Weetem Kentacky 
WeMcneWuconia 
Smuhrm lorn 
NM^ra New Voek 
Omenv Aftamas 
E*a«in Keonieky 
Nur^coi MiaiuiRit 

£«««n> WiiCMinn 


New Jency 
Ncnheni OeMfi* 
Wriiem Pnwylviai* 

ScoAera Mun* 
MidiBe Louiaiau 


Sew Hampthxe 
Eonan Cdilcnui 
WeeunAikm** 
Nanhcni Oklahetni 


Wwem Okbhwia 
Middk TouteiKe 

Wteutn Wnha^UiD 

New Mexico 
Northem Cahlonia 
Deieware 
Hawiii 


Oregon 

E*ilcm OUahotna 
Uwk 

Eanera Weahingiot) 
SoMthcni Califonia 
Monona 
Virgm Idoeds 
Setuh Dakou 
Atitena 

Wjremiai 


19$ 

195 

18) 

178 

160 


155 
I St 

156 


126 


1)9 

107 

103 


99 

94 

95 
85 


70 


67 

64 

57 

48 

45 

42 

35 


» 

17 

17 

>6 

13 


128 


99 

113 


151 

101 


75 


60 


48 

92 

$2 

43 

41 
$« 

64 

44 
47 

42 


25 


70.8 


51.6 

too.o 

94.9 

52.7 


55.1 

58.3 

65.3 

64.6 
3I.< 
989 

61.2 
55.8 

58.6 
81.2 

86.6 
100.0 

77.2 

91 I 


74,5 

86.2 


19 9513 

15 76,5 

16 94.1 

9 56.5 

IS 100.0 

4 50.0 

5 1000 

4 100.0 

5 100.0 

2 66.7 

I 100.0 


67 


52 

69 

47 

55 

74 

41 


20 

50 

12 

48 

43 

35 

15 


33 


IS 

IS 


IS.8 
0.0 
so 
2$S 
S.9 
45 8 
00 


I 33.5 

0 0.0 


SOURCE' U.S. SewaeiagCemmirtMn. FielimiBWy MOI-lOiOOealila. USSCTYOWUSSCHYIO 
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Table 2 

GEOGRAPHICAL DISTRIBUTION OF APPLICATION OF 
RETROACTIVE CRACK COCAINE AMENDMENT 
BY JUDICIAL CIRCUIT 


Circuit 

N 

Granted 

Denied 

TOTAL 

14,058 

15,778 

8,280 

FOURTH CIRCUIT 

6,571 

4,267 

2,304 

ELEVENTH CIRCUIT 

4,155 

2,329 

1,826 

FIFTH CIRCUIT 

3,309 

2,236 

1,073 

EIGHTH CIRCUIT 

2,153 

1,510 

643 

SIXTH CIRCUIT 

1,964 

1,390 

574 

SEVENTH CIRCUIT 

1,694 

1,186 

508 

SECOND ciRCurr 

1,324 

735 

589 

THIRD CIRCUIT 

886 

676 

210 

FIRST CIRCUIT 

727 

385 

342 

TENTH CIRCUIT 

547 

439 

108 

NINTH CIRCUIT 

511 

419 

92 

D C. CIRCUIT 

217 

206 

11 


SOURCE: U.S. SMUencing Commission, Rrelimiiuity 2008-2010 Datafiles, USSCFY08-USSCFYI0. 
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Table 3 


APPLICATION OF RETROACTIVE CRACK COCAINE AMENDMENT BY 
YEAR OF ORIGINAL SENTENCE' 


Fiscal 

Year 

Total 

Granted 


Denied 


N 

N 

% 

N 

% 

Total 

23,481 

15,421 

65.7 

8,060 

34.3 

2009 

38 

1 

2.6 

37 

97.4 

2008 

572 

147 

25.7 

425 

74.3 

2007 

3,342 

2,285 

68.4 

1,057 

31.6 

2006 

3,256 

2,311 

71.0 

945 

29.0 

2005 

2,817 

1,917 

68.1 

900 

31.9 

2004 

2,374 

1,646 

69.3 

728 

30.7 

2003 

2,212 

1,484 

67.1 

728 

32.9 

2002 

1,723 

1,144 

66.4 

579 

33.6 

2001 

1,370 

910 

66,4 

460 

33.6 

2000 

1,229 

781 

63.5 

448 

36.5 

1999 

987 

645 

65.3 

342 

34.7 

1998 

780 

487 

62.4 

293 

37.6 

1997 

611 

382 

62.5 

229 

37.5 

1996 

576 

362 

62.8 

214 

37,2 

1995 

419 

255 

60.9 

164 

39.1 

1994 

387 

204 

52.7 

183 

47,3 

1993 

286 

163 

57.0 

123 

43.0 

1992 

215 

127 

59.1 

88 

40.9 

1991 

121 

68 

56.2 

53 

43.8 

1990 

115 

65 

56.5 

50 

43.5 

1989 

51 

37 

72.5 

14 

27.5 


'Of the 24,058 cases, 577 were excluded from (bis walysis because (be case cannot be matched with an original case in die 
C<»nmission's lecords. 


SOURCE: U.S. Sentencing Commission, Preliminary 2008-2010 Darafiles. USSCFYO8-USSCFYI0. 
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Table 4 

ORIGIN OF GRANTED MOTION FOR SENTENCE REDUCTION DUE TO 
RETROACTIVE APPLICATKM^ OF CRACK COCAINE AMENDMENT* 


CIRCUIT 

N 

Defendant 

N % 

Director BOP* 

N % 

Court 

N 

% 

TOTAL 

14381 

12,049 

83.8 

8 

•J 

2,332 

16.2 

D.C. CIRCUIT 

181 

177 

978 

0 

0.0 

4 

2.2 

FIRST CIRCflT 

374 

318 

85.0 

0 

0.0 

56 

15.0 

SECOND CIRCUIT 

689 

475 

68.9 

0 

0.0 

214 

31.1 

THIRD CIRCUIT 

579 

573 

99.0 

0 

0.0 

6 

1.0 

FOURTH CIRCUIT 

3,940 

3,354 

85.1 

0 

0.0 

S86 

14.9 

FIFTH CIRCUIT 

1,933 

1,435 

74.2 

0 

0.0 

498 

25.8 

SIXTH CIRCUIT 

1,277 

1,133 

88.7 

0 

0.0 

144 

11.3 

SEVENTH CIRCUIT 

1,155 

1,125 

97.4 

0 

0.0 

30 

2.6 

EIGHTH CIRCUIT 

1,442 

1.339 

92.9 

0 

0.0 

103 

7.1 

NINTH CIRCUIT 

330 

295 

89.4 

0 

0.0 

35 

10.6 

TENTH CIRCUIT 

429 

410 

95.6 

0 

0.0 

19 

4.4 

ELEVENTH CIRCUIT 

2.052 

1,415 

69.0 

0 

0.0 

637 

31.0 


'of (he i5>778ca$esiAwhi4i the C4UR granted •moiioA for4$eA(eftce rcductioA due to retroactive apf>licMkm»rd>e crack cocaitteaoiendmeiH. 

1.453 were excluded fh>m (his analysis because the infonnanon received by the Cemmissiort prevented a deienaination of motion origin. 

Additionally, courts may cite multiple oritins for a motion. cense<|ue«iy. the tool number oforifirts cited genenily exceeds the total number of 
cases. In this table. 14.381 origins were cited for the 14.320 cases. 

’in nine cates, documenu provided to the Commission indicated that the Bureau of Phsenr Director made amotion. Those cases appear to beclericat errors. 
SOURCE; U S. SenienciQg Coramisston. Pretininaiy 2008-20l0Da(a(iles. USSCFYOS-USSCFYIO. 
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Tables 


DEMOGRAPHIC CHARACTERISTICS OF OFFENDERS CONSIDERED 
FOR SENTENCE REDUCTION DUE TO APPLICATION OF 
RETROACTIVE CRACK COCAINE AMENDMENT 


Granted Denied* 


Race/Ethnicity 

Total 

N 

% 

N 

% 

White 

t.OlO 

917 

5,9 

93 

5.0 

Black 

14,874 

13,266 

86.0 

1,608 

86.8 

Hispanic 

1,244 

1,103 

7.2 

141 

7.6 

Other 

145 

134 

0.9 

11 

0.6 

Total 

17,273 

15,420 


1,853 



Citizenship 


U.S. Citizen 

16,209 

14,443 

94.8 

1,766 

95.3 

Non-Citizen 

882 

794 

5.2 

88 

4.7 

Total 

17,091 

15,237 


1,854 


Gender 






Male 

16,379 

14,612 

94.0 

1,767 

95.2 

Female 

1,017 

927 

6.0 

90 

4.8 

Total 

17,396 

15,539 


1,857 


Average Age 

30 

30 


30 



'The 1,857 offenders represented in this column are those whom the Commission previously identiRed as eligible 
u> seek a sentence reduction but whose petition for a reductkm was denied by the court. Of the remaining 6.423 
cases in which the court denied the request fora sentence reduction, 4,212 were excluded from this analysis 
because the offender was not previously identified » eligible to seek a sentence reduction for one or more reasons 
(see 'Analysis of the Impact of the Crack Cocaine Amendment If Made Retroactive’ (October 3, 2007) 
available at www.ussc.gov). Of (he remaining 2,211 cases, 495 were excluded from this analysis because the 
offender had been identified as released or projected to be released prior to November 1, 2007 and so was 
excluded iroin the Commission's prior analysis of eligible offenders, 586 were excluded from this andysis 
because the offender was not sentenced for a drug offense. 910 were excluded from this analysis because crack 
cocaine was not involved in the offense, and 220 were excluded from this axtalysis because the reason for the 
court's decision cannot yet be determined. 

SOURCE: U S- Sentencing Commission, Preliminary 2008-2010 Datafiles, USSCFY08-USSCFY10. 
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Table 6 


SELECTED SENTENCING FACTORS FOR OFFENDERS WHO WERE CONSIDERED FOR 
SENTENCE REDUCTION DUE TO APPLICATION OF RETROACTIVE CRACK COCAINE 

AMENDMENT 


All Cases 

Granted 

Denied ‘ 

% 

% 

% 


Weapon 

Weapon Specific Offense Characteristic 

24.3 

23.8 

28.0 

Firearms Mandatory Minimum Applied 

10.3 

9.9 

13.6 

Safety Valve 

9.1 

9.7 

4.5 

Guideline Role Adjustments 

Aggravating Role (USSG §3B 1 . 1 ) 

10.1 

9.2 

17.9 

Mitigating Role (USSG §3B 1 .2) 

2.9 

2.7 

4.5 

Obstruction Adjustment (USSG §3C 1.1) 

6.1 

6.0 

7.2 


Sentence Relative to the Guideline Range 


Within Range 

69.2 

70.9 

55.4 

Above Range 

0.4 

0.3 

1.1 

Below Range 

30.4 

28.8 

43.5 

Criminal History Category 

I 

22.1 

22.8 

15.9 

II 

12.9 

12.9 

12.6 

III 

23.0 

23.1 

21.7 

IV 

16.9 

17.2 

13.8 

V 

10.3 

10.2 

11.3 

VI 

14.9 

13.7 

24.6 


'The I,SS7 offenden represented in this colurrui are those whom the Coortrrission previotrsly identified as eligible to seek a setrfetKe reduction 
but whose petition for a reduction was denied by the coutt. Of the remaining M23 cases in which the court dented the rertuest for a sentence 
teduction,4,2l2 wete excluded from this analysis because the offender w» not pRviousiy idenlined as eligible to seek a sentence reduction for 
One or m«e reasons (see 'Analysis of the Impact of the Crack Cocaine Amcndmenl If Made Retroactive' (October 3, 2007) ovaUaNe at 
www.i»«:.gov). Of the remaining 2,21 1 cases. 495 were excluded frwn this analysis because the offender had been identified as released or 
projected to be released prior to November i , 2007 and so was excluded ftom the Commission's prior analysis of eligible offenders, 586 were 
excluded from this analysis because the offender was not sentenced for a drug offense, 910 were excluded from this analysis because crack 
cocaine was not involved in the oflTense, and 220 were excluded frorii this analysts because the reason fcn^ die coint's decision cannot yet be 
detmnined 


SOURCE; U.S. Soitencing Commission, Preliminary 2008*2010 Daiafites.USSCrvOg-USSCFYlO. 
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Table 7 

POSITION OF WITHIN RANGE SENTENCES FOR OFFENDERS GRANTED A 
SENTENCE REDUCTION DUE TO APPLICATION OF RETROACTIVE 
CRACK COCAINE AMENDMENT* 


ORIGINAL SENTENCE CURRENT SENTENCE 



N 

% 

N 

% 

TOTAL 

6,268 

109.0 

6,268 

100.9 

Guideline Minimuis 

4,051 

64.6 

4,188 

66.8 

Lower Half of Range 

1.095 

17.5 

841 

13.4 

Midpoint of Range 

299 

4.8 

465 

7.4 

Upper Half of Range 

415 

6.6 

382 

6.i 

Guideline Maximum 

408 

6.5 

392 

6.3 


Of die 1 5,778 easel in vk^ich a mtMion for retroacitve application ofihecixfc cocaine amendmeai was granied. 8,1^ received a sentence within the guideiine range at 
both (heir original and currenlMRiencing Of these. 1,901 cases were eacMed (romihis aMlysis due to one or more of the following reiotns: the case is missing 
sentence Imgth or guideline lelevut ssMiiory informatwo hom the iiewaesMnce(l,)83>. ihecase Mmissiag sentence length or guideline relevant $tuit<»y 
informttfion from die original sentence (449), die new sentence had a guideline mituniam and masimutn that were Hfemical ( 184) or the original sentence had < guideline 
minimum and maxiimim that were identical (iO). 

SOURCE; U.S. Sentencing Commission, Preliminary 7008-»))0 Datanies. US5CFY08-USSCFY10. 
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Tables 


DEGREE OF DECREASE IN SENTENCE DUE TO RETROACTIVE APPLICATION OF 
CRACK COCAINE AMENDMENT' 


CIRCUIT 

District 

N 

Average 
Current 
Sentence 
in Months 

Average 

New 

Sentence 
in Months 

Average Decrease 
in Months Fron 
Current Sentence 

Average Percent 
Decrease From 
Current Sentence 

TOTAL 

14406 

147 

122 

26 

16.9 

D-C- CIRCUIT 

13* 

134 

113 

21 

15.7 

District of Columbia 

13S 

)34 

113 

21 

15.7 

FIRST CIRCUIT 

332 

120 

99 

21 

174 

Maine 

S9 

125 

103 

22 

16.7 

Massachusetts 

92 

139 

116 

23 

16.8 

New Hampshire 

46 

94 

76 

18 

19.4 

FhtertoRico 


i08 

87 

2! 

18.0 

Rhode Island 

47 

125 

106 

20 

15.7 

SECOND CIRCUIT 

625 

122 

103 

19 

15.8 

Connecticut 

149 

U5 

96 

20 

17.2 

New York 

Eastern 

86 

121 

!00 

21 

17.1 

Northern 

79 

134 

113 

21 

15.6 

Southern 

169 

140 

119 

21 

U.7 

Wesieni 

126 

103 

89 

15 

14.5 

Vermont 

16 

97 

78 

18 

18.6 

THIRD CIRCUIT 

569 

131 

109 

22 

16.2 

Delaware 

25 

165 

136 

30 

17.6 

New Ja«y 

102 

119 

too 

19 

15,9 

Feni^lvania 

Eastern 

176 

147 

121 

26 

16.4 

Middle 

172 

123 

103 

20 

16.5 

Western 

93 

120 

lot 

18 

iS.6 

Virgin Islands 

1 


- 

- 


FOURTH CIRCUrr 

3^12 

155 

128 

27 

16.9 

Maryland 

266 

159 

131 

28 

17.3 

North Carolina 

Eastern 

460 

172 

J43 

29 

16.6 

Middle 

144 

149 

124 

25 

165 

Western 

329 

188 

157 

30 

15.4 

South Carolina 

695 

154 

126 

28 

17.5 

Virgirua 

Eastern 

914 

156 

128 

27 

16.9 

Western 

490 

152 

129 

24 

15,5 

West Virginia 

Northern 

365 

117 

95 

22 

18.2 

Southern 

249 

138 

113 

26 

18.5 
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Table 8 (costinued) 

DEGRBE OF DECREASE IN SENTENCE DUE TO RETROACTIVE APPLICATION OF 
CRACK COCAINE AMENDMENT 


CIRCUIT 

District 

N 

Average 
Current 
Sentence 
in Months 

Average 

New 

Sentence 

IB Months 

Average Decrease 
in Months From 
Current Sentence 

Average P^n-cent 
Decrease From 
Current Sentence 

nFTH CIRCUIT 

2,045 

144 

119 

25 

17.2 

Louisiana 

Eastern 

I8S 

I3S 

117 

19 

13.8 

Middle 

57 

1)8 

100 

18 

15,3 

Western 

184 

>63 

155 

28 

17,1 

Mississippi 

Northern 

136 

123 

lOI 

22 

17.9 

Soudiem 

178 

124 

103 

21 

17,4 

Texas 

Eastern 

429 

137 

til 

26 

18.7 

Northern 

254 

175 

143 

31 

18.1 

Southern 

227 

153 

128 

26 

16.2 

Western 

392 

140 

116 

24 

17.3 

SIXTH CIRCUIT 

1,^3 

126 

105 

21 

16.2 

Kentucky 

Eastern 

71 

<04 

87 

18 

16,3 

Western 

88 

124 

106 

18 

14,5 

Michigan 

Eastern 

168 

155 

127 

27 

16.7 

Western 

120 

102 

87 

15 

15.1 

Ohio 

Northera 

304 

107 

89 

18 

17,2 

Southern 

205 

132 

ni 

21 

16.3 

Tennessee 

Eastern 

176 

133 

114 

20 

14.4 

Middle 

39 

149 

121 

28 

17.0 

Western 

132 

137 

114 

23 

16.9 

SEVENTH aRCUIT 

1.062 

153 

125 

28 

17.7 

lllisois 

Ceatrai 

143 

167 

138 

29 

16.8 

Northera 

218 

145 

120 

24 

16.6 

Southern 

271 

168 

136 

32 

18.0 

Indiana 

Northern 

209 

131 

108 

22 

17.2 

Southern 

47 

190 

160 

31 

15,7 

Wisconsin 

Eastern 

94 

13) 

106 

24 

18.7 

Western 

100 

162 

127 

35 

21.0 

EIGHTH CIRCUIT 

1446 

14i 

116 

24 

16.8 

Arkansas 

Eastern 

82 

140 

IIS 

25 

17.9 

Western 

52 

101 

85 

16 

16.7 

Iowa 

Northern 

127 

164 

135 

29 

17.6 

Southern 

93 

160 

134 

27 

16.2 

Minnesr^ 

157 

173 

142 

31 

17.0 

Missouri 

Eastern 

419 

116 

97 

19 

16.2 

Western 

ISO 

159 

131 

29 

170 

Nebraska 

233 

138 

114 

25 

17.1 

North Dakou 

0 


_ 

_ 


South Dakota 

3 

136 

94 

42 

32.6 
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QUESTIONS AND ANSWERS 

Senator Grassley’s Questions for the Record 
Subcommittee on Crime & Drugs Hearing “Restoring Fairness to Federal Sentencing; 
Addressing the Crack-Powder Disparity” 


TO MR. HUTCHfNSON: 

(1 > Quantity as a Sentencing Factor: 

In your testimony, you promoted using factors other than quantity of cocaine in sentencing. 
Although quantity held at time of arrest is not a perfect proxy for level of criminal conduct, it is 
one strong indication of level of culpability. 

• If you don’t believe in using quantity as a marker for sentencing, what factors do 
you believe should be included in the sentencing guidelines? 

Please refer to my testimony in which I stated that quantity should be one factor but the 
sentencing guidelines should include additional criteria as well (T. 69). So, I do believe quantity 
should be one of many factors but not the exclusive basis for the length of sentence. 

• How would this impact other sentences for narcotics violations apart from cocaine? 
Do you favor a complete rewrite of the entire narcotics sentencing structure? 

Currently, the crack cocaine sentences are out of line with other illegal drugs. I favor 
addressing the crack/powder disparity. I would think this could be done without impacting the 
other guidelines. 
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Response of Judge Walton to Senator Grassley 


(1) Increased number of Trials and Trial length: 

I do not believe 1 testified that the length of trials are extended because of 
mandatory-minimum sentences; if 1 did, that was in error. 

However, I do reiterate that mandatory-minimum sentencing legislation does increase the 
number of cases that have to proceed to trial. This occurs in circumstances where there are no 
means by which a defendant can avoid a mandatory-minimum sentence other than rolling the 
dice and going to trial with the hope that a favorable verdict will avoid the imposition of the 
mandatory-minimum sentence. And this sometimes occurs in situations solely because a 
defendant is a low-level member of a drug organization and because of that status is unable to 
provide substantial assistance to the government to avoid receiving a mandatory-minimum 
sentence. Therefore, knowing that there is not a substantial likelihood that a sentence greater 
than the mandatory-minimum sentence will be imposed following a trial due to his or her level of 
culpability, defendants will opt to pursue a trial, which is the only course that might avoid the 
imposition of a mandatory sentence. 

(2) Perceived Injustice: 

From both discussions I have had outside of the courtroom and from jurors either during 
the process of selecting juries and after trials have been completed, I have heard concerns 
expressed about the fairness of the judicial system because of the disparity that exists between 
crack verses powder cocain sentencing. I even had this concern expressed by jurors in trials I 
conducted in the Superior Court of the District of Columbia prior to my appointment to the 
United States District Court for the District of Columbia, even though the disparity was not part 
of the District of Columbia Code sentencing scheme. 

However, 1 cannot identify specific cases where such concerns have been expressed 
without reviewing either my notes or the transcripts of the trials where the concerns have been 
expressed, and my busy schedule does not provide me the time to conduct such an extensive 
review. Nonetheless, I can state without reservation that on a number of occasions I have had 
jurors indicate their inability to be fair in cases involving crack cocaine or who I have learned 
refused to return a guilty verdict despite the weight of the evidence because of their concerns 
about the crack versus powder cocaine sentencing disparity. 

As to whether 1 believe redressing the disparity would engender greater confidence in the 
perceived fairness of the judicial system, I definitely believe it would. While I have heard the 
concern expressed by diverse segments of our population, more often the concerns are expressed 
by African-Americans. This is obviously the result of the disparate number of 
African-Americans who have been impacted by the disparity between crack and powder cocaine 
sentences. So for many in the African-American community, redressing the disparity would 
remove a component of our legal system that has played a significant role in incarcerating larger 
percentages of African-American drug offenders to longer terms of incarceration than drug 
offenders that are members of other ethnic groups. And in my opinion, redressing the disparity 
would inevitably enhance the view that our system is truly color blind. 
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Senator Grassley’s Questions for the Record 
Subcommittee on Crime & Drugs Hearing “Restoring Fairness to Federal Sentencing: 
Addressing the Crack-Powder Disparity” 


TO MR. TIMONEY: 

(1) High Level Dealers Versus Users: 

in your testimony, you illustrated an example of a defendant with 5 grams of crack, valued at 
$ 1 50 in Miami, being subject to the same sentence as a defendant with 500 grams of powder, 
which is more than a pound, valued around $14,000. This is a powerful example. I think all 
members agree that it is important to concentrate our limited federal resources to crack down on 
dealers and drug traffickers. However, we can’t forget that users also place a tremendous burden 
on our communities, law enforcement, and hospitals. We need a comprehensive approach that 
includes strong law enforcement operations against all those who break the law. I often hear 
from constituents with relatives in prison who were convicted of large drug offenses for selling 
drugs. These constituents tell me that it would have helped had their relatives been caught early 
as a user so they would’ve understood the consequences for their actions. 

• How often are users, not dealers, caught up in the federal system because of the 
sentencing structure? 

• Do you think we can quantify the number of individuals who are deterred from 
using drugs or aspiring to sell drugs because they are arrested for a possession of 
narcotics? Why or why not. 

• Do you agree that there is some deterrent effect to arresting drug users? Why or 
why not? 

• How often are street level crack dealers dealt sentences commensurate with high- 
level cocaine dealers? 

• How has the sentencing disparity affected the decisions of your police force? 

(2) Leverage Against Higher Level Offenders: 

The law enforcement community has long used the current sentencing structure against lower 
level drug dealers to elicit their cooperation to target the upper echelons of a drug organization. 

• Will a change in the sentencing structure affect the government’s ability to 
prosecute higher level offenders in a drug trafficking organization? In other words, 
will reducing sentence lengths for street level offenders affect the government’s 
ability to extract cooperation from the defendants in exchange for reduced sentences 
or keeping the charges in the state court system, rather than the federal system? 
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Senator Grassley’s Questions for the Record 
Subcommittee on Crime & Drugs Hearing “Restoring Fairness to Federal Sentencing: 
Addressing the Crack-Powder Disparity” 


TO MR. BREUER: 

(1) Sentencing Enhancements: 

At the hearing, you indicated that the Administration aims to eliminate the sentencing 
enhancement for drug-related violence. Cunently, the Sentencing Guidelines include 
enhancements for violence as a way to fully address criminal culpability and prevent crimes of 
drug-related violence. 

• Does the Administration believe there should be no sentencing enhancements for 
violence, even if the sentencing of crack and powder is based on a 1:1 ratio? 

(2) DOJ Working Group: 

You announced the Department of Justice is putting together a working group to analyze cocaine 
sentencing policy. 

• What are the working group’s identified goals, and how long will it operate? How is 
its membership determined? Witt you commit to provide regular updates to the 
Judiciary Committee on the working group’s progress? 
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Testimony of Nicole M. Austin-Hillery ' 
Director and Counsel- Washington Office 
The Brennan Center for Justice 
At New York University School of Law 
Wednesday, April 29, 2009 


Mr. Chairman, the Brennan Center is greatly appreciative for your leadership 
in the effort to eliminate the disparities in federal law between crack and powder 
cocaine sentences. We thank you and members of the subcommittee for holding this 
hearing in an effort to help end the overarching problem of racial disparities in the 
criminal justice system. 

Introduction 


The Brennan Center for Justice at New York University School of Law was 
founded in 1995 as a living tribute to the late Supreme Court Associate Justice, 
William J. Brennan, Jr. The Center is a non-partisan public policy and law institute 
that focuses on fundamental issues of democracy and justice. The Justice Project at 
the Brennan Center works on issues of equal justice particularly as they relate to 
ensuring fairness in the criminal justice system. 

In 2007, the Brennan Center issued a report entitled Prosecutorial Discretion 
and Racial Disparities in Federal Sentencing: Some Fiews of Former U.S. Attorneys 
(the “racial disparities report”).^ This report was the product of a convening hosted 


' Nicole M, Austin-Hillery is Director and Counsel of the Washington, D.C. Office of the Brennan 
Center for Justice at New York University School of Law where she oversees the Washington, D.C, 
operations, advocacy efforts and issue focus. 

^ Federal Sentencing Reporter, Vol. 19, No. 33, pp.192-201 (2007). 
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by the Brennan Center and the National Institute for Law and Equity (“NILE”), at 
which 12 former United States Attorneys discussed the “effects of racial disparities in 
sentencing on communities devastated by mass, long-term incarceration and on 
public confidence in federal law enforcement.”’ In the report, we describe the impact 
that disparate drug sentencing laws have on communities of color. More pointedly, 
the report describes the role of prosecutors in criminal sentencing and examines 
specific opportunities and duties that prosecutors have to promote equal justice. 

As a result of our work on this report, and as part of our broader work to 
eliminate racial disparities in the criminal Justice system, the Brennan Center strongly 
supports the effort to end disparities between crack and powder cocaine sentences. 

We know that eliminating these sentencing disparities is the first step in addressing 
the array of racial disparities that exist in the criminal Justice system. We hope that 
our comments here will help to bring attention not only to the need for sentencing 
reform with respect to crack and powder cocaine but also to the need to examine 
other areas of the criminal Justice system where such disparities exist. 


The Crack-Cocaine Sentencin2 Disparities are Racial Disparities 

As the Preamble to the Brennan Center’s racial disparities report articulates: 

“[o]ur country was founded on the principle that all are created equal. 

We are a nation of laws that promote liberty and Justice for all without 
regard to race, ethnic origin, religion, creed or gender. We are mindful 
that our nation’s racial history has sorely tested those beliefs of equality, 
liberty, and Justice and that there should be no room for the vestiges of 
racial or ethnic discrimination in our criminal Justice system. 

The enactment of the Anti-Drug Abuse Act of 1986^ resulted in 
“mandatory penalties for crack cocaine offenses which were the harshest ever 
adopted for low-level drug offenses and established drastically different penalty 
structures for crack and powder cocaine.”* Federal law establishes a 100 tol 
difference between sentences for the two categories of crimes.’ The mandatory 
sentencing structure created by this law — which remains in effect today — results 
in average sentences for crack cocaine offenses that are 3 years longer than for 
offenses involving powder cocaine.* The effect of these uneven punishments 
has resulted in extremely severe prison terms for very low-level crack cocaine 


^Id. at 192. 

‘‘M-at 198. 

’ Pub. L. 99-570, Oct. 27, 1986, 100 Stat. 3207. 

* Federal Crack Cocaine Sentencing, the Sentencing Project, pp. I -2, January, 2009, 

’ The Drug Policy Alliance, Crack/Cocaine Sentencing Disparity (Nov. 2007) available at 
http.7/www.drugpolicy.org/dnigwar/mandatoryinin/crackpowder.cfm. 

* Federal Crack Cocaine Sentencing, The Sentencing Project, p, 2, January, 2009. 
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offenses, which represent more than 60% of federal crack defendants. (See 
Figure 2 from Sentencing Project report).’ 


8 Cotiaiss 
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The racial impact of the crack cocaine sentencing laws is plain. The vast 
majority of low-level offenders most affected by these laws are African- 
American.” “In 2006, 82% of those sentenced under federal crack cocaine laws 
were black and only 8.8% were white — even though more than two-thirds of 
people who use crack cocaine are white.”" Research by the U.S. Sentencing 
Commission (“the Commission”) found that “sentences appear to be harsher and 
more severe for racial minorities than others as a result of [these] laws.”'^ In the 


^ Federal Crack Cocaine Sentencing, The Sentencing Project, pp. 3, January, 2009 (citing U.S, 
Sentencing Commission, 2005 Drug Sample). 

''^See generally. Where are All the Young Men and iVomen of Color, Melvin Delgado (Oct. 2001). 
“ The Drug Policy Alliance, Crack/Cocaine Sentencing Disparity (Hov. 2007) (citing to U.S. 
Sentencing Commission, Special Report to Congress: Cocaine and Federal Sentencing Policy 
(Washington, D.C.: U.S. Sentencing Commission. May 2007) available at 
http://www.drugpolicy.org/drugwar/inandalorymin/crackpowder.cfm. 

'■ The Drug Policy Alliance, Crack/Cocaine Sentencing Disparity (hiov. 2007) (citing to U S. 
Sentencing Commission, Special Report to Congress: Cocaine and Federal Sentencing Policy 
(Washington, D.C.: U.S. Sentencing Commission. April 1997 at p.8) available at 
http://www.drugpolicy.org/drugwar/mandatorymin/crackpowder.cfm. 
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year 2000, the Commissions data show[ed] that of all federal crack defendants, 
84% were black. 

These numbers portray a startling difference in the treatment that 
offenders of crack cocaine laws receive as contrasted with offenders of powder 
cocaine laws. A close examination of all cocaine offenders (including crack) 
shows that African American drug defendants have a 20% greater chance of 
being sentenced to prison than white drug defendants. Statistics compiled by 
the Department of Justice indicate that as a result of the sentencing requirements 
for crack cocaine offenses, African Americans serve virtually as much time in 
prison for a drug offense as whites do for violent offenses.’^ 

At this juncture in the fight to end sentencing disparities between crack 
and powder cocaine, the statistical data has been thoroughly and frequently 
discussed. Many respected experts have come before Congress in a series of 
legislative sessions and recounted the data, and the numbers are clear — crack 
cocaine offenders, who are disproportionately African American, serve time in 
prison at a much higher rate and for much longer periods of time than do powder 
cocaine offenders, most of whom arc not African American. 

The stark reality of these numbers has impressed Senators on both sides 
of the aisle. In 200 1 , Senator, Jeff Sessions (R-AL) introduced the Di-ug 
Sentencing Reform Act which would have raised the threshold possession amount 
for a five year mandatory minimum in the case of crack offenses. ” During the 
1 lO"' Congress, Senators Orrin Hatch (R-UT) and Joseph Biden (D-DE) 
introduced bills that would either reduce or eliminate the sentencing disparity 
between crack and powder cocaine. Additionally, Representatives Sheila 
Jackson Lee (D-TX), Charles Rangel (D-NY) and Robert Scott (D-VA) 
introduced their own versions of bills seeking to end this disparity. It is clear that 
many members of Congress understand that “the uneven treatment [of these 
sentencing laws] strikes at the heart of the justice system.”” 

With this hearing today, the 111”' Congress is primed to right this 
ongoing wrong. The President himself declared earlier this year that “the 


Race and Class Penalties in Crack Cocaine Sentencing, Michael Coyle, The Sentencing Project, 

( ) available at 

Attp://www.sentencingproject.org/Admin/Documents/publications/rd_raceandclass_penalties.pdf. 

'■* United States Sentencing Commission, Fifteen Years of Guidelines Sentencing (Nov. 2004), p. 1 22. 

’’ Bureau of Justice Statistics, Compendium of FederaUustice Statistics, 2003 (Washington, D.C.: Oct. 
2004), referencing Table 7.16. p. 1 12. 

See. ABA Testimony on Crack Disparity, February 12, 200S. available at 
www.abanet.org/Doladv/letlers/crimlaw/2008febl 2 crackdisnaritv l.pdf; ACLU Testimony, February 
12, 2008, available at www.aclu.org/drugpolicy/sentencing/index.html - 36k; Report to Congress: 
Cocaine and Federal Sentencing Policy, United States Sentencing Commission, May 2007. 

Federal Crack Cocaine Sentencing, The Senteneing Project, p. 7, January 2009. 

'*ld. 

Time to End the Crack Disparity, editorial. The Philadelphia Inquirer, April 27. 2009, available at 
http://www.philly.com/inquircr/opinion/43758552.html. 
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disparity between sentencing [for] crack and powder-based cocaine is wrong and 
should be completely eliminated.”^*^ The 111* Congress has the best opportunity 
to put an end to this uneven meting out of justice that has been pervasive in the 
criminal justice system for over 20 years. 


Racial Disparities in the Criminal Justice System Go Beyond the Crack- 
Powder Cocaine Issue 


Racial disparities, so troubling in crack and powder cocaine sentencing, 
impose an additional cost in many other contexts within the criminal justice 
system. The Sentencing Commission has observed that, beyond the direct impact 
on individuals, “[pjerceived improper racial disparity fosters disrespect for and 
lack of confidence in the criminal justice system. . The current moment, in 
which our society is considering eliminating disparities in crack and powder 
cocaine sentencing, thus provides us with an important opportunity to step up our 
national efforts to eliminate racial disparities in all aspects of the criminal justice 
system. 


The prosecutors who we called upon in producing the Brennan Center’s 
report on racial disparities in the criminal justice system developed a set of 
“Guiding Principles of Equal Justice” which they designed to serve as the 
foundation for reform efforts focused on racial justice. These guiding principles 
are the following: 

1 ) The pursuit of justice requires the fair application of the law to 
ensure public confidence and trust in the criminal justice system; 

2) Justice means observing the highest ethical standards by ensuring 
that racial bias and stereotyping do not play a role in federal 
prosecutions; 

3) Fairness and equality demand that similarly situated defendants be 
treated equally and that unwarranted racially disparate impact be 
eliminated; and 

4) Prosecutorial decision-making should be well-reasoned and 
transparent. 

These principles were developed with the recognition that racial 
disparities in the criminal justice system, are at least in part, a product of 


Federal Crack Cocaine Sentencing, The Sentencing Project, p. 1 , January 2009. 

’’ United States Sentencing Commission. Report to Congress: Cocaine and Federal Sentencing Poliev, 
May 2002, p. 103. 

*■ Prosecutorial Discretion and Racial Disparities in Federal Sentencing: Some Views of Former U.S. 
Attorneys, Federal Sentencing Reporter, Vol. 19, No. 33, pp. 1 98- 1 99 (2007). 
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decisions made by prosecutors and other law enforcement officials. The report 
therefore builds from the premise that those who work in the frontlines of our 
criminal justice system are among the best positioned to help end the racial 
disparities in the criminal justice system. In the report, the participating 
prosecutors concluded that “conscious attention to the role of race in 
prosecutorial decision-making, as well as concerted efforts to monitor and 
improve the decision-making process, is essential for mitigating unwarranted 
racial disparities in the outcomes of federal criminal prosecutions.”^^ 

In addition to fixing crack-powder cocaine disparities, new legislation to 
promote such “conscious attention to the role of race” and to “monitor and 
improve the decision-making process” can serve as an essential tool with which 
to respond to the problem. The Justice Integrity Act embodies this approach. In 
the no"’ Congress, then-Senator Biden (D-DE) introduced the Justice Integrity 
Act of 2008, a bill that would establish pilot programs in 10 selected U.S. 

Attorney districts, enabling an advisory group in each district to gather data with 
respect to racial and ethnic disparities in prosecutions. The bill would also 
provide for analysis of that data to determine the root causes of any such 
disparities. The legislation has been bi-camerally introduced in the 111*'’ 

Congress by Senators Benjamin Cardin (D-MD) and Arlen Specter (R-PA) and 
Representative James Cohen (D-TN). 

In addition to the Justice Integrity Act, the following additional initiatives are 
also important and currently, or soon to be, pending: the National Criminal Justice 
Act of 2009, S.714, sponsored by Senator James Webb (D-VA) and the End Racial 
Profiling Act, which will hopefully be introduced during the first term of this 
legislative session. We are confident that the Justice Integrity Act, and similar 
legislation, will help our nation gain more insight into the additional racial disparities 
that exist in the criminal justice system. 

While we applaud the Committee’s commitment to end the divisive disparities 
that are inherent in federal cocaine sentencing laws, we also recognize that there is 
more to do to make our system fair and strong and to renew our nations commitment 
to ensuring that race is not a factor in how individuals are treated in our criminal 
justice system. The time is ripe for Congress to take bold steps to reduce race-based 
criminal justice disparities. We encourage support for reforms that will help achieve 
this goal. 


“ Jd. al 194. 
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Introduction 

Mr. Chairman, Senator Graham, distinguished members of the Subcommittee — 
thank you for giving the Department of Justice the opportunity to appear before you 
today to share our views on the important issue of disparities in federal cocaine 
sentencing policy. 

The Obama Administration firmly believes that our criminal and sentencing laws 
must be tough, predictable, fair, and not result in unwarranted racial and ethnic 
disparities. Criminal and sentencing laws must provide practical, effective tools for 
federal, state, and local law enforcement, prosecutors, and judges to hold criminals 
accountable and deter crime. The certainty of our sentencing structure is critical to 
disrupting and dismantling the threat posed by drug trafficking organizations and gangs 
that plague our nation’s streets with dangerous illegal drugs and violence; it is vital in the 
fight against violent crime, child exploitation, and sex trafficking; and it is essential to 
effectively punishing financial fraud. 

Ensuring fairness in the criminal justice system is also critically important. Public 
trust and confidence are essential elements of an effective criminal justice system - our 
laws and their enforcement must not only be fair, but they must also be perceived as fair. 
The perception of unfairness undermines governmental authority in the criminal justice 
process. It leads victims and witnesses of crime to think twice before cooperating with 
law enforcement, tempts jurors to ignore the law and facts when judging a criminal case, 
and draws the public into questioning the motives of governmental officials. 
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Changing these perceptions will strengthen law enforcement through increased 
public trust and cooperation, coupled with the availability of legal tools that are both 
tough and fair. This Administration is committed to reviewing criminal justice issues to 
ensure that our law enforcement officers and prosecutors have the tools they need to 
combat crime and ensure public safety, while simultaneously working to root out any 
unwarranted and unintended disparities in the criminal Justice process that may exist. 

There is no better place to start our work than with a thorough examination of 
federal cocaine sentencing policy. Since the United States Sentencing Commission first 
reported 1 5 years ago on the differences in sentencing between crack and powder 
cocaine, a consensus has developed that the federal cocaine sentencing laws should be 
reassessed. Indeed, over the past 1 5 years, our understanding of crack and powder 
cocaine, their effects on the community, and the public safety imperatives surrounding all 
drug trafficking has evolved. That refined understanding, coupled with the need to 
ensure fundamental fairness in our sentencing laws, policy, and practice, necessitates a 
change. We think this change should be addressed in this Congress, and we look forward 
to working with you and other Members of Congress over the coming months to address 
the sentencing disparity between crack and powder cocaine. 

In committing ourselves to pursuing federal cocaine sentencing policy reform, we 
do not suggest in any way that our prosecutors or law enforcement agents have acted 
improperly or imprudently during the last 15 years. To the contrary, they have applied 
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the laws as passed by Congress to address serious crime problems in communities across 
the nation. 

Most in the law enforcement community now recognize the need to reevaluate 
current federal cocaine sentencing policy - and the disparities the policy creates. Chief 
Timoney, Administrator Hutchison, and many other enforcement leaders have repeatedly 
and clearly indicated that the current federal cocaine sentencing policy not only creates 
the perception of unfairness, but also has the potential to misdirect federal enforcement 
resources. They have stressed that the most effective anti-drug enforcement strategy will 
deploy federal resources to disrupt and dismantle major drug trafficking organizations 
and drug organizations that use violence to terrorize neighborhoods. 

For these and others reasons I will describe in the remainder of my testimony, we 
believe now is the time for us to re-examine federal cocaine sentencing policy - from the 
perspective of both fundamental fairness and public safety. 

Background 

A. The Drug Trafficking Threat 

Cocaine and other illegal drugs pose a serious risk to the health and safety of 
Americans. The National Drug Intelligence Center’s 2009 National Drug Threat 
Assessment identifies cocaine as the leading drug threat to society. Cocaine is a 
dangerous and addictive drug, and its use and abuse can be devastating to families 
regardless of economic background or social status. Statistics on abuse, emergency room 
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visits, violence, and many other indicators tell the story of tremendous harms caused by 
cocaine. We must never lose sight of these harms, their impact on our society, and our 
responsibility to reduce cocaine use and abuse. 

Moreover, drug trafficking organizations and gangs have long posed an extremely 
serious public health and safety threat to the United States. The Administration is 
committed to rooting out these dangerous organizations. Whether it is Mexican or 
Colombian drug cartels moving large quantities of powder cocaine into and through the 
United States, or local gangs distributing thousands of individual rocks of crack in an 
American community, we will focus our resources on dismantling these enterprises - and 
disrupting the flow of money both here and abroad - to help protect the American public. 

In the fight against illegal drugs, we also recognize that vigorous drug interdiction 
must be complemented with a heavy focus on drug prevention and treatment. Many state 
and federal inmates struggle with drug addiction, and not all get the treatment they need. 
The result is that many prisoners are unprepared to return to society. They not only re- 
offend, but they feed the lucrative black market for drugs. We cannot break this cycle of 
recidivism without increased attention to prevention and treatment, as well as 
comprehensive prisoner reentry programs. 

It is only through a balanced approach - combining tough enforcement with 
robust prevention and treatment efforts - that we will be successful in stemming both the 
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demand and supply of illegal drugs in our country. Strong and predictable sentencing 
laws are part of this balanced approach. 

B. The Enactment of the Current Cocaine Sentencing Scheme 

In the 1980s, crack cocaine was the newest form of cocaine to hit American 
streets. As this Committee well knows, in 1986, in the midst of this exploding epidemic. 
Congress passed the Anti-Drug Abuse Act, which set the current federal penalty stmcture 
for crack and powder cocaine trafficking.' 

In doing so. Congress established the five- and ten-year mandatory minimum 
sentencing regime still in effect today. Under the law, selling five grams of crack cocaine 
triggers the same five-year mandatory minimum sentence as selling 500 grams of powder 
cocaine; those who sell 50 grams of crack are sentenced to the same ten-year mandatory 
minimum as those selling 5,000 grams of powder cocaine. Pursuant to its mandate to 
ensure that the federal sentencing guidelines are consistent with all federal laws, the U.S. 
Sentencing Commission in 1987 applied this same “lOO-to-l” ratio to the sentencing 
guidelines. 

Leading up to the enactment of this law. Congress was confronted with 
heightened public attention on the scourge of illegal drugs and high profile drug overdose 
deaths, including that of Len Bias, a National Collegiate Athletic Association basketball 
star drafted by the Boston Celtics. Proposals for making crack penalties more severe than 

' In 1988, Congress also established a five gram, five-year mandatory minimum sentence for simple 
possession of crack cocaine, the only federal mandatory minimum penalty for a first offense of simple 
possession of a controlled substance. Anti-Drug Abuse Act of 1988, P.L., 100-690. 
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powder penalties ranged from the Reagan Administration’s proposed 20-to-l ratio to the 
late-Senator Chiles’ 1000-to-l disparity. 

The legislative history does not provide definitive evidence for the rationale 
behind the adoption of the 100-to-l ratio. What we do know from floor statements and 
reports on earlier versions of the enacted legislation is that during this debate, Congress 
sought to focus the tough five- and ten-year mandatory minimum penalties on “serious” 
and “major” traffickers — the traffickers who keep the street markets operating and the 
heads of drug trafficking organizations, responsible for delivering very large quantities of 
drugs. With stiff mandatory minimum penalties for crack cocaine set at levels as low as 
five grams, many have questioned whether these policy goals were achieved. An 
analysis by the Sentencing Commission using Fiscal Year 2005 data shows that 55 
percent of federal crack defendants were street-level dealers. This compares with only 
7.3 percent of powder defendants who were street-level dealers. And while both crack 
and powder offenders are concentrated in lower-level functions, crack cocaine offenders 
continue to be dominated by street-level dealers. 

C. The Science of Cocaine: One Drug, Two Forms 

Since the time Congress passed the crack cocaine penalties, much of the 
information on the different impact and effects of crack cocaine as compared to powder 
cocaine has come under scrutiny. We have since learned that powder cocaine and crack 
cocaine produce similar physiological and psychological effects once they reach the 
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brain. Whether in its powder or crack form, both types of cocaine are addictive and both 
pose serious health risks. 

According to the National Institute on Drug Abuse (NIDA), the key difference in 
cocaine’s effects depends on how it is administered - by snorting, inhaling, or injecting. 
The intensity and duration of cocaine’s effects - in any form - depend on the speed with 
which it is absorbed into the bloodstream and delivered to the brain. Smoking or 
injecting cocaine produces a quicker, stronger high than snorting it. For that reason, the 
user who is smoking or injecting the drug may need more of it sooner to stay high. 
Because powder cocaine is typically snorted, while crack is most often smoked, crack 
smokers can potentially become addicted faster than someone snorting powder cocaine. 
Notably, however, the NIDA has found that smoked cocaine is absorbed into the 
bloodstream as rapidly as injected cocaine, both of which have similar effects on the 
brain. 

D. The Policy Debate 

For nearly two decades, the 100-to-l disparity has been the subject of dynamic 
debate and discussion among policymakers, academics, criminal justice organizations, 
and others. 

The supporters of the current cocaine penalty structure believe that the disparity is 
justified because it accounts for the greater degree of violence and weapon possession or 
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use associated with some crack offenses, and because crack can be potentially more 
addictive than powder, depending on the usual method of use. 

This Administration shares these concerns about violence and guns used to 
commit drag offenses and other crimes associated with such offenses. We recognize that 
data suggests that weapons involvement and violence in the commission of cocaine- 
related offenses are generally higher in crack versus powder cases: a 2007 Sentencing 
Commission report found that weapons involvement for cocaine offenses was 27 percent 
for powder cocaine and 42.7 percent for crack. The same sample found that some form 
of violence occurred in 6.3 percent of powder cocaine crimes and in 10.4 percent of crack 
cocaine crimes. 

Violence associated with any offense is a serious crime and must be punished; we 
think that the best way to address drag-related violence is to ensure the most severe 
sentences are meted out to those who commit violent offenses. However, increased 
penalties for this conduct should generally be imposed on a case-by-case basis, not on a 
class of offenders the majority of whom do not use any violence or possess a weapon. 

We support sentencing enhancements for those who use weapons in drug trafficking 
crimes, or those who use minors to commit their crimes, or those who injure or kill 
someone in relation to a drug trafficking offense. We also support charging separate 
weapons offenses to increase a sentence when an offender uses a weapon in relation to a 
drag trafficking offense. 
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But we cannot ignore the mounting evidence that the current cocaine sentencing 
disparity is difficult to justify based on the facts and science, including evidence that 
crack is not an inherently more addictive substance than powder cocaine. We know of no 
other controlled substance where the penalty structure differs so dramatically because of 
the drug’s form. 

Moreover, the Sentencing Commission has documented that the quantity-based 
cocaine sentencing scheme often punishes low-level crack offenders far more harshly 
than similarly situated powder cocaine offenders. Additionally, Sentencing Commission 
data confirms that in 2006, 82 percent of individuals convicted of federal crack cocaine 
offenses were African American, while just 9 percent were White. In the same year, 
federal powder cocaine offenders were 14 percent White, 27 percent African American, 
and 58 percent Hispanic. The impact of these laws has fueled the belief across the 
country that federal cocaine laws are unjust. We commend the Sentencing Commission 
for all of its work on this issue over the last 1 5 years. The Sentencing Commission 
reports are the definitive compilation of all of the data on federal cocaine sentencing 
policy. We cannot ignore their message. 

Moving Forward: A Tide of Change 

Since 1995, at Congress’s request, the Commission has called for legislation to 
substantially reduce or eliminate the crack/powder sentencing disparity. Most recently, 
in 2007, the Commission called the crack/powder disparity an “urgent and compelling” 
issue that Congress must address. Both chambers of Congress have held multiple 
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hearings on the topic, and legislation to substantially reduce or eliminate the disparity has 
been introduced by members of both political parties. 

In addition, the overwhelming majority of states do not distinguish between 
powder cocaine and crack cocaine offenses. 

For the reasons outlined above, this Administration believes that the current 
federal cocaine sentencing structure fails to appropriately reflect the differences and 
similarities between crack and powder cocaine, the offenses involving each form of the 
drug, and the goal of sentencing serious and major traffickers to significant prison 
sentences. We believe the structure is especially problematic because a growing number 
of citizens view it as fundamentally unfair. The Administration believes Congress’s goal 
should be to completely eliminate the sentencing disparity between crack cocaine and 
powder cocaine. 

Earlier this month the Attorney General asked the Deputy Attorney General to 
form and chair a working group to examine federal sentencing and corrections policy. 

The group’s comprehensive review will include possible recommendations to the 
President and Congress for new sentencing legislation affecting the structure of federal 
sentencing. In addition to studying issues related to prisoner reentry. Department policies 
on charging and sentencing, and other sentencing-related topics, the group will also focus 
on formulating a new federal cocaine sentencing policy; one that completely eliminates 
the sentencing disparity between crack and powder cocaine but also fully accounts for 
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violence, chronic offenders, weapon possession and other aggravating factors associated 
- in individual cases - with both crack and powder cocaine trafficking. It will also 
develop recommendations for legislation, and we look forward to working closely with 
Congress and the Sentencing Commission on this important policy issue and finding a 
workable solution. 

Until a comprehensive solution - one that embodies new quantity thresholds and 
perhaps new sentencing enhancements - can be developed and enacted as legislation by 
Congress and as amended guidelines by the Sentencing Commission, federal prosecutors 
will adhere to existing law. We are gratified that the Sentencing Commission has already 
taken a small step to ameliorate the 1 00: 1 ratio contained in existing statutes by amending 
the guidelines for crack cocaine offenses. We will continue to ask federal courts to 
calculate the guidelines in crack cocaine cases, as required by Supreme Court decisions. 
However, we recognize that federal courts have the authority to sentence outside the 
guidelines in crack cases or even to create their own quantity ratio. Our prosecutors will 
inform courts that they should act within their discretion to fashion a sentence that is 
consistent with the objectives of 1 8 U.S.C. § 3553(a) and our prosecutors will bring the 
relevant case-specific facts to the courts’ attention. 

Conclusion 

As the history of this debate makes clear, there has been some disagreement about 
whether federal cocaine sentencing policy should change, and, if so, how it should 
change. This Administration and its components, including the Justice Department and 
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the Office of National Drug Control Policy, look forward to working with this Committee 
and members of Congress in both chambers to develop sentencing laws that are tough, 
smart, fair, and perceived as such by the American public. We have already begun our 
own internal review of sentencing and the federal cocaine laws. Our goal is to ensure 
that our sentencing system is tough and predictable, but at the same time promotes public 
trust and confidence in the fairness of our criminal justice system. Ultimately, we all 
share the goals of ensuring that the public is kept safe, reducing crime, and minimizing 
the wide-reaching, negative effects of illegal drugs. 

Thank you for the opportunity to share the Administration’s views, and I welcome 
any questions you may have. 
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Statement of Senator Richard J. Durbin 
Chairman, Subcommittee on Crime and Drugs 
Hearing on “Restoring Fairness to Federal Sentencing: 

Addressing the Crack-Powder Disparity” 

April 29, 2009 

This hearing will come to order. The subject of today’s hearing is “Restoring Fairness to Federal 
Sentencing: Addressing the Crack-Powder Disparity.’’ 

This is the second hearing of the Crime and Drugs Subcommittee in the 111* Congress. First, a 
word about our initial hearing, which focused on the greatest organized crime threat to our 
country - Mexican drug cartels. Based on what we learned at the hearing, Senator Graham and I 
are working on bipartisan legislation to crack down on drug cartels, which we will introduce 
soon. 

There is a direct coimection between Mexican drug cartels and the subject of today’s hearing - 
drug sentencing policy. We learned at our first hearing that Mexican drug cartels supply 90% of 
the cocaine in the United States and that our drug policy, which focuses largely on criminal 
sanctions instead of prevention and treatment, has failed to stem America’s insatiable demand for 
illegal narcotics. 

Cocaine, whether powder or crack, has a devastating effect on families and on our society but we 
cannot address this problem through law enforcement alone. We need a comprehensive 
approach that cracks down on drug trafficking organizations while emphasizing prevention and 
treatment for addicts. 

Our drug sentencing policy also is the single greatest cause of the record levels of incarceration 
in our country. Today in the United States more than 2.3 million people are imprisoned. We 
have the most prisoners of any country in the world, as well as the highest per capita rate of 
prisoners in the world. One in 3 1 Americans are in prison, on parole, or on probation, including 
one in 1 1 Afiican-Americans. And over 50% of federal inmates are imprisoned for drug crimes. 

The United States has made great strides in the last half century in ensuring equal treatment 
under the law for all. When it comes to the federal criminal justice system, however, inequalities 
are growing rather than shrinking. African Americans are incarcerated at nearly six times the 
rate of whites, while Hispanics are incarcerated almost twice as much. 

Today we turn our attention to one especially troubling aspect of our failed drug policy: the so- 
called crack-powder disparity. It takes 1 00 times more powder cocaine than crack cocaine to 
trigger the same harsh mandatory minimum sentences. Under current law, mere possession of 
five grams of crack — the weight of five packets of sweetener — carries the same sentence as 
distribution of half a kilogram of powder - or 500 packets of sweetener. 

The crack-powder disparity is one of the most significant causes of the disparity in incarceration 
rates between African Americans and Caucasians. The dramatically higher penalties for crack 
have disproportionately affected the African American community: 81 percent of those 
convicted for crack offenses in 2007 were African American, although only about 25% of crack 
cocaine users are African American. The low crack threshold also diverts scarce law 
enforcement resources away from efforts to combat major traffickers and drug cartels. 
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These racial disparities undermine trust in our criminal justice system and have a corrosive effect 
on the relationship between law enforcement and minority communities. As the U.S. Sentencing 
Commission has said, even “perceived improper racial disparity fosters disrespect for and lack of 
confidence in the criminal justice system.” 

This sentencing framework, created in 1 986, was fueled by fears about the newest drug epidemic 
and based on assumptions that we now know were exaggerated, or plain false. The intentions of 
those who crafted the 100:1 disparity were pure; they wanted to protect the victims of the crack 
epidemic. 

But we have learned a great deal since then. Vice President Biden, the previous chair of this 
Subcommittee, was one of the authors of the crack-powder disparity. When he chaired a hearing 
of this Subcommittee on this issue last year, he said, “each of the myths upon which we based 
the disparity has since been dispelled or altered.” 

Some argue that the sentencing disparity is justified because crack cocaine is associated with 
more violence than its powder counterpart. But the truth is that crack-related violence has 
decreased significantly since the 1980’s and today 94 percent of crack cocaine eases don’t 
involve violence. And cases that do involve violence are subject to increased sentences, 
including a mandatory minimum for use of a weapon in connection with a drug trafficking 
offense. 

Sadly, both the crack trade and — as we are witnessing along our Southern border - the trade in 
cocaine powder are frequently associated with violence. But the evidence just doesn’t justify a 
sentencing disparity between two forms of the same drug. 

In the 1 lO"' Congress, I was the chair of the Human Rights Subcommittee, and we focused on 
issues like genocide in Darfur, internet censorship in China, and rape as a weapon of war in the 
Democratic Republic of Congo. But Americans must also be prepared to look ourselves in the 
mirror and recognize that we are not above reproach. Our record-high incarceration rates and the 
racial disparities in our criminal justice system are human rights issues that we must address. 

The first important step we should take is to completely eliminate the crack-powder disparity and 
to adopt a one-to-one sentencing ratio for crack and powder cocaine. As the Sentencing 
Commission has said, “Revising the crack cocaine thresholds would better reduce the 
[sentencing] gap than any other single policy change, and it would dramatically improve the 
fairness of the federal sentencing system.” Given what we have learned during the past 23 years, 
the sentencing disparity between crack and powder cocaine is both unjustified and unjust. 

In closing, it is important to note that there is a bipartisan consensus that we must address the 
crack-powder disparity. In particular, I want to acknowledge and commend the leadership of 
Senator Hatch and Senator Sessions on this issue. 1 look forward to working with them. Senator 
Graham, other members of this Committee, and the Obama Administration to address this 
important issue on a bipartisan basis. 
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For Immediate Release - April 29, 2009 

Contact: Zach Lowe & Katie Rowley - (202) 224-5323 

Statement of U.S. Senator Russ Feingold 

Hearing on “Restoring Fairness to Federal Sentencing: Addressing the Crack- 

Powder Disparity” 

Senate Judiciary Committee 

“The disparity in sentencing between crack and powder cocaine offenses is a serious blemish on 
our justice system. Over the past 20 years, it has become clear that neither public health nor law 
enforcement considerations justify the disparity. To the contrary, its effects are pernicious. It 
diverts resources to low-level offenders and exacerbates overcrowding in federal prisons. And it 
has a dramatically disproportionate effect on African Americans, which undermines confidence 
in the federal system of justice in many communities. 

“1 applaud the U.S. Sentencing Commission for taking an important step to address this problem 
by lowering the base offense level for crack cocaine offenses. I wrote to the commission, along 
with Senators Webb and Kerry, urging the commission to make this adjustment retroactive, and I 
was pleased that it did so. As the commission recognized, a sentence that is unfair for people 
who are sentenced today is equally unfair for people who were sentenced a year or a decade ago. 
That’s why the commission, for the past 20 years, has made every reduction in drug sentencing 
retroactive. It’s hard to understand why this decision prompted such a strong reaction. It’s a 
matter of simple fairness. 

“We must now build on this progress. In the last Congress, 1 was a cosponsor of then-Senator 
Biden’s Drug Sentencing Reform and Cocaine Kingpin Act. The bill would eliminate the 
disparity by increasing the amount of crack cocaine necessary to trigger the mandatory minimum 
sentence. The bill would also eliminate the five-year mandatory minimum sentence for 
possession of crack cocaine, which is the only mandatory minimum that exists for simple drug 
possession. It would substitute more effective tools, such as grants for improving drug treatment 
for prisoners; increased monetary penalties for major drug traffickers; and revised guidelines, if 
the Sentencing Commission finds it appropriate, to reflect the use of a dangerous weapon or 
violence in drug offenses. 1 continue to support this legislation, and I hope the Committee will 
finally take up the issue this year. 

“For two decades, the evidence has accumulated that the current approach to crack cocaine 
offenses is wrong. On multiple occasions, the U.S. Sentencing Commission has urged Congress 
to address this problem. It is high time that we fulfill our responsibility as legislators to fix this 
law.” 
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Written Statement of 
John Wesley Hall, President 
National Association of Criminal Defense Lawyers 

before the 

Subcommittee on Crime and Drugs 
United States Senate 


“Restoring Fairness to Federal Sentencing: 
Addressing the Crack-Powder Disparity” 

April 29, 2009 
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For more than twenty years, the sentencing disparity for crack as compared to powder 
cocaine has come to symbolize the flaws of the federal sentencing system and the shortcomings 
of the Sentencing Reform Act. Former Chief Justice William Rehnquist opined that “mandatory 
minimum sentences are perhaps a good example of the law of unintended consequences,” and 
nothing demonstrates this better than the crack cocaine sentencing regime. Despite countless 
reports by academics, interest groups, the U.S. Sentencing Commission and other government 
agencies documenting these problems and debunking the rationales for any disparity between 
crack and powder sentences, actual reform has remained elusive. 

We welcome this hearing and the committee members’ recent support for ameliorative 
legislation as a clear sign that reform is finally within reach. We urge the committee to make the 
most of this window of opportunity. 

The Federal Bureau of Prisons’ inmate population has swelled to more than 200,000, 52 
percent of whom are drug offenders. A 1997 survey reveals that nearly one quarter of the drug 
offenders in federal prisons at that time were there because of a crack cocaine conviction.’ Every 
year, at least 5,000 more offenders are sentenced under the disproportionately severe crack 
cocaine laws. The failure to correct this grave injustice means that the crack/powder sentencing 
disparity has continued to gain prominence as a symbol of racism in the criminal Justice system. 

I. The adverse impact of excessive and disparate crack sentences. 

Eighty percent of defendants sentenced in the federal system for crack cocaine are black, 
and their sentences are approximately 40 percent longer than those for cocaine powder. This is 
tme even though two-thirds of crack defendants are low-level street dealers. Also troubling is the 
fact that the average sentence for crack cocaine is far longer than the average sentences for 
violent crimes such as robbery and sexual abuse. 

While we fully recognize the harmful effects of crack cocaine distribution on inner-city 
communities, the negative social and economic impact of the uniquely severe sentencing scheme 
must also be taken into account. “Far fi-om saving the inner cities, our barbaric crack penalties 
are only adding to the decimation of inner-city youth.” ^ Over-incarceration within black 
communities adversely impacts those communities by removing young men and women who 
could benefit from rehabilitation, educational and job training opportunities and a second chance. 
Drug amounts consistent with state misdemeanors become federal felonies, resulting in 
disenfranchisement, disqualification for important public benefits including student loans and 
public housing, and significantly diminished economic opportunity. As a result, many of these 
persons become outsiders for a lifetime, and their families experience incalculable damage and 
suffering. Excessive sentences greatly exacerbate all of these harms. 

II. The current 100:1 ratio undermines elTective law enforcement. 


’ U.S. Department of Justice, Office of Justice Programs, Federal Drug Offenders, 1999, with 
Trends 1984-99 at 1 1 (2001). 

2 Stuart Taylor Jr,, Courage, Cowardice on Drug Sentencing, Legal Times, April 24, 1 995, at 27. 
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The current penalty scheme not only skews law enforcement resources towards lower- 
level crack offenders, it punishes those offenders more severely than their powder cocaine 
suppliers, an effect known as “inversion of penalties.” The 500 grams of cocaine that can send 
one powder defendant to prison for five years can be distributed to eighty-nine street dealers 
who, if they convert it to crack, could make enough crack to trigger the five-year mandatory 
minimum sentence for each defendant.^ Similarly, the Sentencing Commission reports document 
that the profit generated from the sale of crack and powder cocaine is equally disproportionate to 
the sentence imposed. As many have noted, this is at odds with Congress’s intended targets for 
the 5- and 10-year terms of imprisonment, mid-level managers and high-level suppliers, 
respectively. 

Moreover, sentencing policies and law enforcement practices that operate in a racially 
disparate manner erode public confidence in our criminal justice system, particularly in minority 
communities. In the past, former Attorney General Janet Reno and a long list of federal judges, 
all of whom had served as United States Attorneys, emphasized this disturbing consequence in 
urging reform. At the very least, the penalties likely discourage cooperation with law 
enforcement. And some stakeholders have suggested that the notoriety of the crack/powder 
sentencing disparity may actually discourage jury service, permeate jury deliberations and affect 
trial outcomes, 

in. Arguments for maintaining the sentencing diisparity between crack and powder cocaine 
are unpersuasive; both substances should be punished at the current powder cocaine levels. 

As set forth in the Sentencing Commission’s 2007 report, there is no sound basis -- 
scientific or otherwise — for the current disparity. Crack and powder cocaine are simply different 
forms of the same drug, and they should cany the same penalties. '' Many of the supposed crack- 
related harms referenced by Congress in 1986 have proven false or have subsided considerably 
over time. For example, recent Commission data reveals that 88% of crack cases do not involve 
violence, 73% of crack offenders have no weapon involvement, and rarely is a w'eapon ever 
brandished or used in a crack offense. Existing guideline and statutory enhancements are more 
than sufficient to punish these aggravating circumstances. 

Even more importantly, crack cocaine and powder cocaine are part of the same supply 
chain. Anyone trafficking in powder cocaine is contributing to the potential supply of crack 

^ The flipside of this argument — that similar penalties will encourage distributors to take the 
final step of converting powder cocaine to crack — is specious. The Guidelines’ relevant conduct 
rules require that a powder distributor be sentenced according to the crack guidelines if 
conversion was reasonably foreseeable and within the scope of the defendant’s agreement. 

'' Even the number of doses per gram is nearly identical; Five grams of crack cocaine represents 
approximately 10-50 doses; 500 grams of cocaine powder, which triggers the same five-year 
sentence, represents approximately 2500-5000 doses. William Spade, Jr., Beyond the 100: J 
Ratio: Towards a Rational Cocaine Sentencing Policy, 38 Ariz. L. Rev. 1233, 1273 (1996). 
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cocaine; thus, any dangers inherent in crack are necessarily inherent in powder cocaine. This 
simple truth, in our view, is perhaps the more persuasive rationale for treating the two forms of 
cocaine identically. This is what the Sentencing Commission proposed in its 1995 report, and we 
believe it is the most principled approach. 

IV. Congress should not undercut this long-overdue reform by ratcheting up sentences in 
other areas or by encouraging the Sentencing Commission to do so. 

Current sentences for powder cocaine and drug offense-related enhancements are more 
than sufficient. NACDL opposes any proposal to reduce the 100: 1 ratio by increasing powder 
cocaine penalties. Raising already harsh powder cocaine sentencing levels is no answer to the 
problem of disproportionate and discriminatory crack sentences. There is no credible evidence 
that powder cocaine penalties, which are generally much longer than heroin or marijuana 
sentences, are insufficiently harsh. Given that 83% of defendants sentenced at the federal level 
for powder cocaine offenses are non-white, increasing powder sentences would exacerbate the 
disproportionate impact of cocaine sentencing on minorities. 

Likewise, there is absolutely no need to amend the Sentencing Guidelines so as to add or 
increase sentencing enhancements. The majority of crack cases do not involve aggravating 
circumstances, and current laws provide sufiicient enhancements for the most common 
aggravating factors; in addition, sentencing judges have discretion to consider unmentioned 
factors. Because the existing guideline enhancements, in concert with the applicable statutes, 
more than adequately punish such offense aggravators (e.g., weapon involvement or prior 
criminal conduct), there is no need for the Commission to consider new enhancements. 

V. Conclusion. 

The Sentencing Commission took action in 2007 to reduce its crack guidelines without 
deviating from the mandatory minimum statutes passed by Congress. At the same time, the 
Commission called on Congress to enact a more comprehensive solution. While we strongly 
support legislation that would completely abolish the sentencing disparity without increasing 
current sentences, we commend all the Committee members who have devoted attention to this 
injustice by sponsoring corrective legislation. 

On behalf of NACDL, I urge you to help complete the unfinished reform process and 
approve legislation eliminating this unwarranted and unjust disparity from the federal criminal 
code. 


Thank you for considering our views. 


♦ 




♦ 
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Statement of Glen Hanson, MD 
To the Senate Judiciary Committee 
Subcommittee on Crime and Drugs 

“Restoring Fairness to Federal Sentencing: 
Addressing the Crack-Powder Disparity” 

Wednesday. April 29, 2009 


Dear Chairman Durbin and Senator Graham, 

I would like to go on the record concerning the sentencing disparity between crack and 
powder cocaine. My opinion is based on my experience and record as a scientist (I have 
authored 37 original research articles in peer-reviewed scientific Journals), a full professor 
in the Department of Pharmacology and Toxicology (at the University of Utah), the 
director of the Utah Addiction Center (housed in the office of the Senior Vice President of 
Health Sciences, University of Utah), the former acting director of the National Institute 
on Drug Abuse (one of the NIH institutes in Washington DC) and a Senior Advisor to the 
current director of the National Institute on Drug Abuse. 

Because of my extensive experience in this scientific area, I have been approached 
before regarding the pharmacology of different forms of cocaine. One of these occasions 
was when I was the acting director of the National Institute on Drug Abuse in Washington 
(Bethesda, MD to be specific). I testified before the United States Sentencing Commission 
which was at that time considering similar issues to those you are now considering. 
Consistent with my testimony at that time, I would like to inform Senators Durbin and 
Graham and the members of the Subcommittee that as a pharmacologist and 
acknowledged expert in the field of stimulant neurobiology, there is no scientific evidence 
to suggest that the physiological effects of I.V., smoked, or snorted cocaine differ 
significantly. The active ingredient in all of these preparations is the same 
psychostimulant drug, cocaine. The differences in the pharmacological effects resulting 
from the administration of cocaine are not dependent on how the drug enters the body 
(e.g., across the nasal mucosal, through the lungs after inhalation, or directly into the 
blood of the veins), but rather how much reaches the target organs such as the brain. A 
user can get addicted, overdose, or have a psychotic episode by consuming repeated 
large quantities of cocaine through snorting, I.V. injection or smoking. Consequently, to 
try to make legal distinctions between the different forms (e.g., free base, "crack" or 
cocaine HCI powder) based on pharmacology makes little sense. 

If you have any further questions concerning this matter, please do not hesitate to 
contact me. 

Dr. Hanson 


Dr. Glen R. Hanson 

Professor, Department of Pharmacology and Toxicology 
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Joint Statement of Thomas W. Hillier, II 
Federal Public Defender for the Western District of Washington 
Chair, Federal Defender Legislative Expert Panel 
and 

Jon Sands 

Federal Public Defender for the District of Arizona 
Chair, Federal Defender Sentencing Guidelines Committee 

April 29 , 2009 

Hearing before the Senate Judiciary Committee, 

Subcommittee on Crime and Drugs 

Restoring Fairness to Sentencing: Addressing the Crack-Powder Disparity 

Chairman Durbin and Members of the Subcommittee: 

Thank you for holding a hearing on restoring fairness to the federal criminal justice 
system and giving us this opportunity to provide you with information on behalf of the Federal 
Public and Community Defenders regarding the need to reform federal sentencing laws, 
particularly those that disproportionately impact people of color. The Defenders represent 
clients in 90 of 94 federal judicial districts. We represent thousands of people charged with 
federal offenses, including those charged with federal crack cocaine offenses, 82% of whom are 
African American.' 

People of color are dramatically overrepresented in the federal criminal justice system. 
Blacks and African Americans represent only 12.4% of the U.S. population.^ Yet, they represent 
39% of the Bureau of Prisons (“BOP”) inmate population.’ The rate of incarceration for 
Hispanics is also disproportionate. Hispanics or Latinos (of any race) represent 14.7% of the 
U.S. population,"* but account for 32% of the BOP inmate population.’ 

The reasons people of color are so overrepresented in the federal prison population are 
many. Here, our focus is on just a few of the federal sentencing provisions that adversely impact 
minorities without sufficient penological justification and perpetuate disparities found at earlier 


' USSC, Cocaine and Federal Sentencing Policy at 16 (May 2007). 

’ U.S. Census Bureau, 2005-2007 American Community Survey 3-Tear Estimates, available at 
httD://faclf1nder.census.gov . 

* Quick Facts about the Bureau of Prisons, available at httD://www.boD.gov/news/Quick.isD#2 . 

“ U.S. Census Bureau, 2005-2007 American Community Survey 3-Year Estimates, available at 
httD://faclfinder.census.eov . 

’ Quick Facts about the Bureau of Prisons, available at httD://www.boD.gov/news/Quick.isD#2 . 
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points in the criminal justice system. We limit our focus to the penalties for crack cocaine, 
certain mandatory minimum sentencing provisions, recidivist sentencing statutes, and drug 
distribution in a protected zone. 

The Defenders support the following reforms: 

1 . Penalties for offenses involving the same quantity of crack and powder cocaine should be 
equalized at a level no greater than the current level for powder cocaine. 

2. Differences among offenses and offenders should be taken into account by the sentencing 
judge in the individual case. Aggravating circumstances should not be built into every 
sentence for crack cocaine, but should affect the sentence only if they exist in the 
individual case, as with all other drug types. 

3. The mandatory minimum for simple possession of crack cocaine should be repealed. 

4. Mandatory minimums should be repealed. 

5. Recidivist sentencing enhancements should be narrowly tailored to minimize their 
disparate impact on people of color. 

6. Enhanced penalties for drug distribution near protected zones should be repealed. 

I. The Current Cocaine Penalty Structure Undermines the Purposes of Sentencing and 
Results in Unjustified Disparities. 

The severity of crack cocaine penalties remains the single greatest contributor to racial 
disparity in federal sentencing. As well-documented by the U.S. Sentencing Commission in its 
four reports to Congress beginning in 1995, the severity of crack cocaine penalties based on drug 
type is unjustified and unfair, has a disproportionate impact on African Americans, and creates 
the widely held perception that the penalty structure promotes unwarranted disparity based on 
race.*’ 

Both the Sentencing Commission and the Supreme Court of the United States have 
acknowledged the unfairness of the current penalty structure. The Sentencing Commission has 
taken a first step to “somewhat alleviate” these “urgent and compelling problems.”’ With the 
overwhelming support of the Judiciary, U.S. Probation, the Federal Defenders, the private 
defense bar, and community groups, the Commission promulgated a two-level reduction, which 
became law on November 1, 2007 with congressional approval. On December 1 1, 2007, after 
receiving over 33,000 letters from the public in support of making the amendment retroactive, 
the Commission voted unanimously to do so, as with prior amendments benefiting offenders of 
other races and more serious offenders. 


* USSC, Cocaine and Federal Sentencing /’o/icy (February 1995); USSC, Cocaine and Federal 
Sentencing Policy (April 1997); USSC, Cocaine and Federal Sentencing Policy {May 2002); USSC, 
Cocaine and Federal Sentencing Policy (May 2007). 

’ USSC, Cocaine and Federal Sentencing Policy at 9 (May 2007). 
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The amended guideline range now includes, but no longer exceeds, the mandatory 
minimum penalty at the two statutory quantity levels for an offender in Criminal History 
Category 1 (defendants with no or only one minor prior conviction). Guideline ranges above, 
between and below the two statutory quantity levels continue to be keyed to the mandatory 
minimum penalties.* Before the amendment, guideline sentences for crack were three to over 
six times longer than for powder cocaine;* now they arc two to five times longer. In the 
Commission’s view, the amendment is “only a partial remedy to some of the problems 
associated with the 100-to-l drug quantity ratio,” those problems require a “comprehensive 
solution” from Congress, and the guidelines can be further amended at that time. ' ' 

Like the Sentencing Commission, the Supreme Court recognized in December 2007, and 
repeatedly since then, that the sentencing guidelines for crack undermine the purposes of 
sentencing and create unwarranted disparity, even as amended. Thus, a sentencing court may 
impose a bclow-guideline sentence for those reasons. Again, however, a sentencing court’s 
discretionary authority to impose a lower sentence is only a partial remedy. Many judges remain 
hesitant to sentence outside the guideline range. For those Judges willing to do so, mandatory 
minimum sentences often stand in the way. A judge cannot sentence below a mandatory 
minimum unless the government asks for a lesser sentence based on the defendant’s substantial 
assistance to the government,'’' or the defendant qualifies under the narrow provisions of the 
“safety-valve.”'* 

Thus, notwithstanding the Commission’s amendments and the Supreme Court’s 
decisions, racial disparities persist in federal sentencing. Recent data show that on the state level 
in 2005, Black offenders comprised a smaller percentage of drug offenders than they did in 
1999. '* No such decline appears on the federal level. Instead, for the same time period. Black 


* USSC, Cocaine and Federal Sentencing Policy at 9-1 0 (May 2007). 

’ Id. at 3. 

"’USSG§2DI.I (Nov. 1,2007). 

' ' USSC, Cocaine and Federal Sentencing Policy at 9- 1 0 (May 2007). 

'* Kimbrough v. United Slates, 128 S.Ct. 558 (2007); Spears v. United States, 129 S.Ct. 840 (2009); 
Nelson v. United States, 129 S.Ct. 890 (2009). 

'"See 2 1 U.S.C. §841. 

1 8 U.S.C. § 3553(e). 

'* 18 U.S.C. § 3553(f). 

'* Marc Mauer, The Sentencing Project, Changing Racial Dynamics of the War on Drugs 4 (2009) (in 
1999, 57.6% of drug offenders in state prison were Black; in 2005, the number had dropped to 44.8%). 
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offenders have consistently represented 43% of the drug offenders in federal prison. Because 
of these persistent racial disparities in the federal system, prompt legislative action is critical. ** 

A. Penalties for Offenses Involving the Same Quantity of Crack and Powder 

Cocaine Should Be Equalized at a Level No Greater Than the Current Level for 
Powder Cocaine. 

Nothing justifies using drug type as a basis for punishing crack cocaine offenders any 
more severely than powder cocaine offenders. Crack and powder cocaine have the same effects. 
Crack cocaine was once powder. Persons higher in the distribution chain generally deal with the 
drug in its powder form. Yet, the current penalty structure often punishes low, street-level crack 
cocaine offenders more severely than wholesale level powder cocaine offenders. Because low 
level street dealers are easy targets and prosecutors and law enforcement agents are incentivized 
by the high penalties, the majority of crack cocaine prosecutions arc of low level street dealers. 
Such prosecutions divert law enforcement resources from high level offenders and contribute to 
the overcrowding of federal prisons with people who do not need to be there. At the same time, 
it does not prevent or deter drug crime. Instead, it destroys individuals, families and 
communities, contributes to recidivism, and undermines confidence in the justice system. 

1. The Current Cocaine Penalty Structure Often Results in Punishment 
That is More Severe for Low Level Offenders Than for High Level 
Offenders, Serving No Legitimate Law Enforcement Coal and Wasting 
Resources. 

A “major goal” of the Anti-Drug Abuse Act of 1986 was “to give greater direction to the 
DEA and the U.S. Attorneys on how to focus scarce law enforcement resources” on “major” and 
“serious” drug traffickers. ^ In practice, low level offenders, i.e., street level dealers of crack 
cocaine and couriers of powder cocaine, are prosecuted far more often than higher level 
offenders.^** This misplaced focus is particularly serious in crack cocaine prosecutions, as 55.4% 
of all crack cocaine offenders are street level dealers, while 33. 1% of powder cocaine offenders 
are couriers.^' 

In 2006, over 35% of all crack cocaine cases involved less than 25 grams, and nearly 
50% involved less than 50 grams.^^ The numbers are skewed toward low-level offenders 


” Id. at 6 (in 1999, 43.3% of drug offenders in federal prison were Black; in 2005, 42.9% were Black). 

'* Id. at 20; see abo Sentencing Project 's Criminal Justice Priorities. Policy Priorities for the 1 1 /'* 
Congress (2009). 

” H.R. Rep. No. 99-845, 99th Cong., 2d Sess. 1986, 1986 WL 295596 (Background). 

“USSC, Cocaine and Federal Sentencing Policy at 21, 85 (May 2007). 

■' Id. at 20-21 , Figures 2-5 & 2-6. 

See USSC, Cocaine and Federal Sentencing Policy 112, Table 5.3 (May 2007). 

Id. at 25, Figure 2.10. 
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because “sellers at the retail level are the most exposed and easiest targets for law enforcement, 
provide an almost unlimited number of cases for prosecution, and are easily replaced.”"'’ 

The current policy of focusing on small-time dealers and users is ineffective in reducing 
crime, while breaking generation after generation of poor minority young men, according to John 
P. Walters, former Director of the Office of National Drug Control Policy.^^ As the Sentencing 
Commission has found, “retail-level drug traffickers are readily replaced by new drug sellers so 
long as the demand for a drug remains high. Incapacitating a low level drug seller prevents little, 
if any, drug selling; the crime is simply committed by someone else.”^^ 

Focusing law enforcement resources on low level crack offenders is particularly irrational 
since “virtually all cocaine is imported in powder fotm.”^’ Powder cocaine is a necessary 
ingredient of crack cocaine without which crack cocaine cannot be made. Yet, high level 
powder dealers are punished less severely than low level crack dealers. A person with no 
criminal history who possesses 5 grams of crack ( 1 0-50 doses or the weight of two sugar 
packets), whether for personal use or sale, is subject to a guideline sentence of 5 1 -63 months 
(after the 2007 amendment) and a mandatory minimum of five years. Five grams of powder 
converts to about 4 'A grams of crack cocaine by simply adding baking soda, water and heat. But 
a person possessing 5 grams of powder (25-50 doses) with intent to distribute receives a 
guideline sentence of only 10-16 months, or if for personal use, no more than 12 months. To 
receive a five-year mandatory minimum sentence, a powder cocaine offender must distribute 500 
grams, or 2,500-5,000 doses."* 

Comparing sentences for crack cocaine offenses with other offenses further shows the 
irrationality of current penalties for crack cocaine. The five-year sentence for possessing or 
distributing 5 grams or 10-50 doses of crack, estimated to be worth on average less than $350,^’ 
is the same as the guideline sentence for dumping toxic waste knowing that it creates an 
imminent danger of death, the same as that for theft of $7 million, and the same as for frauds 
involving $2.S-$7 million. It is double that for aggravated assault resulting in bodily injury.’® 
The ten-year sentence for distributing 50 grams or 100-500 doses of crack is far greater than any 


” Id. at 85. 

Kris Axtman, Signs ofDnig-IVar Shift, Christian Science Monitor (May 27, 2005). 

^ USSC, Fifteen Yeans of Guidelines Sentencing: An Assessment of How Well the Federal Criminal 
Justice System is Achieving the Goals of Sentencing Reform 1 34 (2004). See also USSC, Cocaine and 
Federal Sentencing Policy 68 (Feb. 1995) (DEA and FBI reported that dealers were immediately 
replaced). 

Id. at 85. 

USSC, Cocaine and Federal Sentencing Policy at 63 (May 2007). 

Institute for Defense Analysis, Technical Report for the Price and Purity of Illicit Drugs, 1 98 1 -2007 
(July 2008), available from www.whitehousegrugpolicv.gov/publications/Drice nuritv/orice miritv07.Ddf . 
Table B-2 price per pure gram in 2007 Q4, estimated at the 5 g purchase quantity. 

’"&cUSSG§§2A2.2, 2B1.I 201.1. 
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of those, and the same as frauds involving $50-100 million, slightly more than that for voluntary 
manslaughter, and the same as that for theft of $50 million/’ 

Additional evidence of the unfairness of crack penalties is provided by comparing the 
relative street prices of the amount of drugs involved in drug trafficking offenses receiving 
sentences at the two mandatory minimum guideline offense levels/’ 


Level 24: 5 1-63 months. Criminal History Category 1 

Crack: 5 grams (% $68.44/gram 

$342 

Powder: 400 grams $73.46/gram 

$29,384 

Marijuana: 80 kg. (iSj $16.22 gram 

$1,297,600 

Heroin: 80gm (3> $2 18.04 gram 

$17,443 



Level 30: 97-121 months. Criminal History Category 1 

Crack: 50 grams (d), $68,44/gram 

$3,422 

Powder: 3.5 kg. (3) $73.46/gram 

$257,110 

Marijuana: 700 kg. (3) $16.22/gram 

$11,354,000 

Heroin: 700g 3? 218.04/gram 

$152,628 


As one example of the vast disparities among drugs at the five year mandatory minimum 
level, offenders must sell 500 grams of cocaine power, with a street value of $36,730 to be 
subject to a five year mandatory minimum. A marijuana dealer must sell 100 kg. marijuana with 
a 2007 street value of $1,622,000 to be subject to the same sentence. A crack dealer need sell 
only $342 worth of the drug to be subject to a mandatory minimum five-year term. 

These disparity problems cannot be resolved with changes that would continue to punish 
crack offenders more harshly than powder cocaine offenders. Anything other than a 1-to-l ratio 
would perpetuate existing problems. For example, a 20-to-l ratio, in which 25 grams of crack 
cocaine would be subject to a five-year sentence and 250 grams would be subject to a ten-year 
sentence, would still focus law enforcement resources on low level offenders rather than 
kingpins or major traffickers. Because street-level offenses typically involve quantities greater 
than 25 grams of crack, setting the five-year sentence at that level would cast the net too wide.*^ 
The 250 gram level would suffer similar flaws. A 250 gram quantity is more commonly 
associated with offenders in such lowly roles as cook or courier,’’* rather than high level 


’'SeeUSSG§§2AI.3, 2BI.1,2EI.I. 

’’ Prices were taken from Price and Purity, supra note 28, Tables B-l to B-S. Estimated prices (EPH) for 
all drugs and quantities were based on 2007Q4 single transaction sizes of 2.5-5 grams of pure dmg. See 
Table l-l. 

USSC, Cocaine and Federal Senlencing Policy at 45, Figure 10 (May 2002) (median dmg weight for 
street level crack dealers was 52 grams in 2000). 

’* Id. (median weight of crack in 2000 for managers was 253 grams, for cooks was 1 80 grams, and for 
couriers was 338 grams). 
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suppliers who may deal in quantities at least ten times that amount. As these figures suggest, 
quantity is a poor and imprecise measure of culpability. 

Additionally, both quantity and type are subject to happenstance and manipulation.’* A 
typical street level dealer who supervises no one and makes little profit may continue to sell 
small quantities of crack to an informant until he is arrested. That he is arrested after selling 250 
grams of crack to an informant over the course of weeks or months does not make him a major 
drug trafficker. The Commission has found that drug quantity manipulation and untrustworthy 
information provided by informants are continuing problems in federal drug cases.” These 
problems are particularly pronounced in cocaine cases because the simple process of cooking 
powder into crack results in a dramatically higher sentence. To compound the problem, a very 
small increase in the quantity of crack severely lengthens the term of imprisonment. The result 
is that agents and eager-to-please informants insist that powder be cooked into crack, arrange to 
buy the threshold amount in a single sale, or make additional buys, all for the purpose of arriving 
at the higher crack sentence.’* Rather than encouraging law enforcement to focus on existing 
"major” and “serious” drug traffickers, the unfortunate fact is that the crack/powder disparity 
lends itself to abuse, creating long sentences for low level offenders who have no information to 
offer while more culpable offenders receive shorter sentences in return for their cooperation. 

This is the very definition of unwarranted disparity, wastes taxpayer dollars, and should be 
eliminated from the federal cocaine sentencing laws. 

2. All of the Evidence Supports Equal Punishment for Equal Quantities of 
Crack and Powder Cocaine at a Level No Greater Than the Current 
Level for Powder Cocaine. 

Addiction and other medical effects on the user are the same for crack and powder 
cocaine and less serious in many respects than those of heroin, nicotine and alcohol. Crack 
and powder cocaine cause identical physiological and psychotropic effects regardless of the 
method of ingestion.” In any form, cocaine is potentially addictive.'** While snorting powder 

” Id. (median weight for high level supplier of crack was 2962 grams in 2000). 

Jeffrey L. Fisher, When Discretion Leads lo Dislonion: Recognizing Pre-Arrest Sentence-Manipulation 
Claims under the Federal Sentencing Guidelines, 94 Mich L. Rev.2385 ( 1 996). 

” USSC, Fifteen Years of Guidelines Sentencing: An As.sessment of How Well the Federal Criminal 
Justice System is Achieving the Goals of Sentencing Reform at 50, 82 (2004). 

’* See. e.g.. United States v. Fontes, 4 1 5 F.3d 1 74 ( T’ Cir. 2005) (at agent’s direction, informant rejected 
two ounces of powder defendant delivered and insisted on two ounces of crack); United States v. 

Williams, 372 F.Supp.2d 1335 (M.D. Fla. 2005) (“[l]t was the government that decided to arrange a sting 
purchase of crack cocaine [producing an offense level of 28). Had the government decided lo purchase 
powder cocaine (consistent with Williams’ prior drug sales), the base criminal offense level would have 
been only 14.”); United States v. Nelltim, 2005 WL 300073 (N.D. Ind. Feb. 3, 2005) (defendant could 
have been arrested after the first undercover sale, but agent purchased the same amount on three 
subsequent occasions, doubling the guideline sentence from 87-108 months to 168-210 months). 

USSC, Cocaine and Federal Sentencing Policy al 62-64 (May 2007). 

Id. at 65. 
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cocaine is less addictive than smoking crack or injecting powder, “powder cocaine that is 
injected is more harmful and more addictive than crack cocaine.”'" The risk and severity of 
addiction to any drug are significantly affected by the way they are ingested,''^ but no drug other 
than crack is punished more severely based on the most common method of ingestion. 

One reason cocaine is smoked more often than it is injected is that smoking is safer given 
the risk of infection from sharing needles.'*’ The danger to public health associated with needles, 
including the spread of AIDS and hepatitis, is more severe than the threat to public health posed 
by smoking crack. “People who inject cocaine can experience severe allergic reactions and, as 
with all injecting drug users, are at increased risk for contracting HIV and other blood-borne 
diseases.”'*'* 

The number of deaths, emergency room visits, and treatment admissions associated with 
crack cocaine do not justify disproportionately high penalties. In 2004, opioid painkiller deaths 
outnumbered the total deaths from heroin or cocaine.'*’ Emergency room admissions are highest, 
and approximately equal, for alcohol and any kind of cocaine.'*^ The highest rate of treatment 
admissions is for alcohol abuse, followed by marijuana, heroin, crack cocaine, 
methamphetamine, and powder cocaine.'*’ Cocaine addiction appears to be more treatable than 
heroin or alcohol addiction. See, e.g., Drug and Alcohol Services Information Report, 
Admissions with 5 or More Prior Episodes: 2005 (of people seeking treatment in 2005 who had 
5 or more prior treatment episodes, 37% were addicted to opiates, 36% to alcohol, and only 16% 
to cocaine). According to one study, it is more difficult to quit using nicotine or heroin than to 
quit using cocaine, withdrawal symptoms are more severe for alcohol and heroin than for 
cocaine, and the level of intoxication is greater for alcohol and heroin than for cocaine.'*® 

Nor does the rate of use for crack cocaine justify higher penalties. The rate of use has 
remained constant notwithstanding years of harsh penalties. The most recently available data for 


USSC, Fifteen Years of Guidelines Sentencing: An Assessment of How Well the Federal Criminal 
Justice System is Achieving the Coals of Sentencing Reform at 1 32 (2004). 

'*’ USSC, Cocaine and Federal Sentencing Policy at 65 (May 2007). 

•*’ Id. at 66 (May 2007), 

'*'* National Institute on Drug Abuse, HIDA InfoFacis: Crack and Cocaine, available at 
http://www.nida.nih.gov/lnfofacts/cocaine.hlml . 

Testimony of Dr. Leonard J, Paulozzi, Medical Epidemiologist, Centers for Disease Control and 
Prevention, before Committee on Energy & Commerce, U.S. House of Representatives (Oct. 24, 2007) 
(emphasis added), available at http://www.cdc.gov/washington/teslimonv/2007/t20Q71024.htm . 

USSC, Cocaine and Federal Sentencing Policy at 77-78 (May 2007). 

^Ud. at 79. 

■** Phillip J, Hilts, Relative Addictiveness of Drugs, New York Times, Aug. 2, 1994 (study by Dr. Jack E. 
Henningfield of the National Institute on Drug Abuse and Dr. Neal L. Benowitz of the University of 
California at San Francisco ranked six substances based on five problem areas), available at 
http://www.tfy.drugsense.org/tfy/addictvn.htm. 
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persons 1 2 years of age and older reporting past month use of crack cocaine shows no significant 
difference between 2002 and 2007.“' 

Negative effects of prenatal exposure are mild and identical for crack and powder 
cocaine and less severe than for other substances including alcohol. The negative effects of 
prenatal crack cocaine exposure are identical to the negative effects of prenatal powder cocaine 
exposure, which are significantly less severe than previously believed, are similar to prenatal 
tobacco exposure, less severe than heroin or methamphetamine exposure, and far less severe than 
prenatal alcohol exposure. The 2005 National Survey of Drug Use and Health estimated that of 
all infants exposed to illicit drugs in utero, 7% were exposed to powder cocaine, 2% were 
exposed to crack cocaine, 73% were exposed to marijuana, and 34% were exposed to 
unauthorized prescription drugs.^" A recent study found no differences in growth, IQ, language 
or behavior between three-year-olds who were exposed to cocaine in the womb and those who 
were not. See Kilbride, Castor, Cheri, School-Age Outcome of Children With Prenatal Cocaine 
Exposure Following Early Case Management, Journal of Developmental & Behavioral 
Pediatrics, 27(3): 18 1-1 87, June 2006. 

The incidence of violence is low, steadily decreased after the 1980s, and is addressed, 
if it occurred, through available enhancements in individual cases. In 2005, 94.5% of the 
crack cases involved no actual violence and 89.6% involved no violence or threat of violence. 
Death occurred in only 2.2% of cases, injury occurred in only 3.3% of cases, and a threat was 
made in just 4.9% of cascs.^' Only 2.9% of crack offenders in 2005 used a weapon. “Weapon 
enhancement rates were nearly equal for powder cocaine offenders and crack cocaine offenders 
at the low-level functions of street-level dealer (23.8% for powder cocaine offenses versus 
22.4% for crack cocaine offenses), courier/mule (2.0% for powder cocaine offenses versus 0.0% 
crack cocaine offenses), and rcnter/loader/lookout/enabler/user/all others (13.1% for powder 
cocaine offenses versus 12.7% crack cocaine offenses)." 

The violence associated with crack has declined since 1992. According to the 
Commission, reduced levels of violence are consistent with the aging of the crack cocaine user 
and trafficker populations.” “By the early 1990s ... the relationship between crack and 
unwelcome social outcomes had largely disappeared. . . . After property rights were established 


Substance Abuse and Mental Health Services Administration, Results from the 2007 National Survey 
on Drug Use and Health: National Findings at 1 7 (2008) (“The number of past month crack users was 
also similar over this period (610,000 in 2007 vs.702,000 in 2006 and 567,000 in 2002”). 

USSC, Cocaine and Federal Sentencing Policy at 68-7 1 (May 2007), 

id. at 33, 38. 

Id. at 36. 

” Id. at 83, 87. 
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and crack prices fell sharply reducing the profitability of the business, competition-related 
violence among drug dealers declined.”^'’ 

Rather than set high penalties across the board on the erroneous assumption that crack 
offenses are more violent or potentially dangerous than other drug offenses, violence or weapon 
involvement should be taken into account through enhancements in individual cases. The federal 
sentencing guidelines provide for a higher sentence for offenders who possessed a dangerous 
weapon, including a firearm, during the offense. USSG § 2D1 . l(b)( I ). The guidelines also 
invite upward departure if death or serious bodily injury resulted from the offense, or if a weapon 
was used in a particularly dangerous way. USSG § 5K2. 1 , S1C2.2, 51C2.6. Section 924(c) of title 
18 provides for a series of graduated penalties for individuals who possessed, brandished, or 
discharged a firearm during and in relation to a drug trafficking crime. Section 924(j) of title 18 
(which incorporates first-degree murder, second-degree murder, and manslaughter) applies if 
death results from the 924(c) offense. In light of these various sentencing provisions, it is wholly 
unnecessary and unjustifiable to increase sentences for any quantity of crack cocaine on the 
assumption that weapon possession or violence is associated with every case. Setting penalties 
high across the board punishes offenders for conduct that did not occur or double counts it when 
it did occur. 

Rather than continue to punish all offenders as if they were violent offenders, it would be 
far more effective to promote “focused deterrence” strategies where violent dealers are arrested 
and prosecuted, but nonviolent dealers are offered support services and encouraged by 
community members and the police to stop dealing. Such programs, which engage the 
community, police, and nonviolent offenders in a collaborative process, have produced 
promising results in reducing violent and drug-related crime. 

Recidivism is relatively low and is addressed if it exists through the criminal history 
score and other enhancements in the individual case. For Criminal History Categories 11 and 
higher, drug offenders have the lowest rate of recidivism of all offenders^* Further, across all 
criminal history categories and for all offenders, the largest proportion of “recidivating events” 
that count toward rates of recidivism are supervised release revocations, which are based on 
anything from failing to file a monthly report to failing to report a change of address.*’ Drug 


Roland G. Fryer, Jr., Paul S. Heaton, Steven D. Leavitt, Kevin M. Murphy, National Bureau of 
Economic Research, Measuring the Impact of Crack Cocaine (May 2005), available at 
httD.7/pricelheorv.uchicago.edu/levitt/Papers/FrverHeatonLevittMuiT)hv2005,ndf 

See Keyuanda Evans and K. Michelle Smawley, New Program Reforms Drug-Tom Neighborhood, 
ABC Primetime (August 20, 2008), available at 

http://abcnews.go.com/TheLaw/Storv?id=56 1 20 1 3&nage- 1 . For more information on how these 
programs operate, see Bureau of Justice Assistance, Drug-Market Intervention Training Initiative, 
available at http;//www I .cj.msu.edu/~outreach/psn/DMI/dmiresources9basicsteps.pdf 

^ USSC, Measuring Recidivism: The Criminal History Computation of the Federal Sentencing 
Guidelines at 1 3 & Ex. II (May 2004). 

at 4, 5 & Exs. 2,3, 13. 
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trafficking accounts for only a small fraction - as little as 4. 1% - of recidivating events for all 
offenders.’* 

While it is true that crack cocaine offenders generally have higher criminal history 
categories than powder cocaine offenders,” as the Commission has explained, “African- 
Americans have a higher risk of conviction for a drug trafficking crime than do similar White 
drug traffickers” because of “the relative ease of detecting and prosecuting offenses that take 
place in open-air drug markets, which are most often found in impoverished neighborhoods.”“ 
Indeed, though African Americans comprise only 1 5% of drug users, they comprise 37% of 
those arrested for drug offenses, 59% of those convicted, and 74% of those sentenced to prison 
for a drug offense.*’' 

Because African Americans have a higher risk of conviction than similar White 
offenders, they already ( 1 ) have higher criminal history scores and thus higher guideline ranges, 
(2) are sentenced more often under the career offender guideline, (3) are subjected to higher 
mandatory minimums for prior drug trafficking felonies under 2 1 U.S.C. §841, and (4) are more 
often disqualified from safety valve relief In short, criminal history is already accounted for in a 
host of ways in individual cases. Building it into every crack cocaine sentence effectively double 
counts criminal history and exacerbates racial disparity. 

No evidence supports raising powder cocaine penalties. We join the Commission in 
urging Congress to “reject addressing the 100-1 drug quantity ratio by decreasing the . . . 
threshold quantities for powder cocaine offenses.” As the Commission has found, “there is no 
evidence to justify an increase in quantity-based penalties for powder cocaine offenses.”*^ 
Further, reducing the powder threshold would have a disproportionate impact on Latino 
offenders who are overrepresented among powder cocaine offenders.’* 

3. The Harsh Federal Penalties for Crack Cocaine Offenses Destroy 

Individuals, Families and Communities, Undermine Public Confidence in 
the Justice System, and Create a Greater Risk of Recidivism. 

Over 32% of Black males bom in 2001 are expected to go to prison during their lifetimes 
if current incarceration rates continue. In 2001, the percentage of Black males in prison was 


at Ex. 13. 

USSC, Cocaine and Federal Sentencing Policy at 44 (May 2007). 

^ USSC, Fifteen Years of Guidelines Sentencing: An Assessment of How Well the Federal Criminal 
Justice System is Achieving the Goals of Sentencing Reform at 1 34 (2004). 

See Interfaith Dmg Policy Initiative, Mandatory Minimum Sentencing Fact Sheet, 
http://idoi.us/dDr/factshects/mm factsheet.him . 

See USSC, Cocaine and Federal Sentencing Policy at 8 (May 2007). 

National Counci I of La Raza, Drug Sentencing and Its Effects on the Latino Community at 6 (February 
2002), available at http://www.nclr.org/files/38305_file_Drug_Sentencing_USSC_testimony_2.pdf 
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twice that of Hispanic males and six times that of White males.'’"' in 2003, African Americans 
were incarcerated in federal prison at a rate 4.5 times that of Whites.^* One of every fourteen 
African American children has a parent in prison, and thirteen percent of all African American 
males are not permitted to vote because of felony convictions.** The harsh treatment of federal 
crack offenders has contributed to this deplorable situation. 

The persistent removal of persons from the community for lengthy periods of 
incarceration weakens family ties and employment prospects, and thereby contributes to 
increased recidivism.*’ Reputable studies show that if a small portion of the budget currently 
dedicated to incarceration were used for drug treatment, intervention in at-risk families, and 
school completion programs, it would reduce drug consumption by many tons and save billions 
of taxpayer dollars.** 

Defenders see the pointless destruction of our clients' lives and families on a frequent 
basis. Under the statute and guidelines, even a first offender must spend a substantial period of 
time in prison, cutting off education and meaningftil work, and greatly diminishing prospects for 
the future. As one example, the Defender in the District of Columbia represented a 22 -year-old 
young man who was working toward his GED and taking a weekly class in the plumbing trade 
when he was sentenced to prison for selling 7 grams of crack to a cooperating informant. He had 
no prior convictions or even any prior arrests, no history of drug or alcohol abuse, was in a stable 
relationship, and had two small children to whom he was devoted. He was a random casualty of 
an investigation of a serious drug trafficking conspiracy in which he was not involved. A 
cooperator in that investigation, who happened to live in the same housing project, approached 
the young man to get him some crack, and he unwisely agreed in order to get cash to support his 
family. The government prosecuted the client in federal court, not because he was involved in 
the conspiracy under investigation, but to make a track record for its cooperator. If the client had 
been prosecuted in superior court, he would have received a sentence of probation. If he had 
been prosecuted in federal court for selling 7 grams of powder cocaine, he would have received a 


U.S. Department of Justice, Bureau of Justice Statistics, Special Report: Prevalence of Imprisonment 
in the V.S. Population, 1974-2001 (August 2003). 

Christopher Hartney and Linh Vuong, National Council on Crime and Delinquency, Created Equal: 
Racial and Ethnic Disparities in the U.S. CriminalJuslice System at 19 (March 2009). 

See American Civil Liberties Union, Cracks in the System: Twenty Years of the Unjust Federal Crack 
Cocaine Law at 3-4, October 2006; Justice Policy Institute, Cellblocks or Classrooms?: The Funding of 
Higher Education and Corrections and its Impact on African American Men at 1 0 (2002); Human Rights 
Watch & the Sentencing Project, Losing the Vote: The Impact of Felony Disenfranchisement Laws in the 
United States at 8 (1998). 

The Sentencing Project, Incarceration and Crime: A Complex Relationship at 7-8 (2005) (hereinafter 
“Incarceration and Crime"), available at http://www.sentencingproject.org/pdfs/incarceration-crime.pdf. 

“ Caulkins, Rydell, Schwabe & Chiesa, Mandatory Minimum Sentences: Throwing Away the Key or the 
Taxpayers ' Money? at xvii-xviii (RAND 1997); Rydell & Everingham, Controlling Cocaine: Supply 
Versus Demand Programs (RAND 1 994); Aos, Phipps, Barnoski & Lieb, The Comparative Costs and 
Benefits of Programs to Reduce Crime (Washington State Institute for Public Policy 2001), 
http://www.nicic.org/Librarv/020074 . 
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sentence of probation. He is now serving a prison sentence, while the cooperator, who had a 
very substantial record, was sentenced to time served. 

In a case handled by the Defender in Los Angeles, the client was just finishing up a 
sentence for being a felon in possession of a firearm. He had completed the 500-hour drug 
treatment program, had served as a suicide watch companion in prison for over a year, had been 
released to a halfway house, was working full time, and was about to regain custody of his son. 
On the eve of his return home and just before the statute of limitations would have expired, the 
government indicted him for a sale of four ounces of crack to a confidential informant, which 
had occurred seven months before the felon in possession offense. In that case, the informant, at 
the direction of law enforcement officers, rejected the four ounces of powder cocaine the client 
brought him and insisted on four ounces of crack instead. If the government had indicted the 
client for both offenses at once, he would have received a concurrent sentence. If the informant 
had not insisted on crack, the entire sentence would be wrapped up, the client would be working, 
and his son would have a parent to care for him. Instead, he is now serving a ten-year mandatory 
minimum sentence. 

In a case handled by the Defender in the Southern District of Alabama, a forty year old 
mother of three and grandmother of two with no criminal history was convicted of conspiring to 
distribute crack. The only evidence against her was the uncorroborated testimony of serious 
drug dealers, one a former boyfriend, who had gun charges dismissed and received lower 
sentences in return. Her lawyer moved for a mistrial when he learned that the cooperators were 
placed in the same holding cell and were coordinating their testimony. The witnesses assured the 
judge that they did not discuss their testimony and the motion was denied. The woman was 
sentenced to twenty years in prison. Her 20-ycar-old daughter was forced to leave college to 
support and care for the family, 

B. Aggravating Circumstances, Rather Than Being Built Into Every Sentence for 
Crack Cocaine Offenses, Should Affect the Sentence Only If Present In The 
Individual Case, as With Any Other Drug Type. 

The aggravating circumstances once thought to be particularly prevalent in or unique to 
crack cocaine offenses are already available in existing guidelines and statutes applicable to all 
drug cases.*’ As discussed in the section 1(A)(2), numerous sentencing enhancements exist for 
violence and weapon involvement. Other guidelines provide for increased sentences for 
individuals who play aggravating roles in drug trafficking, USSG § 3B.1.1, or commit drug 
offenses as part of their livelihood, USSG § 4B ! .3 Thus, under the current penalty structure, for 
crack cocaine offenders, this means that they are being punished once based on an assumption 
that aggravating circumstances exist in every case even if they do not exist in the individual case, 
and twice if the aggravating circumstance is actually present in the case. 


See USSG § 2D1 . l(b)(I ) (actual possession of a weapon by the defendant or access to a weapon by an 
unindicted participant); 18 U.S.C. § 924(c) (consecutive mandatory minimum if weapon was possessed, 
used or brandished); USSG § 4BI .3 (offense was part of a pattern of criminal livelihood); USSG Chapter 
Four (criminal history score); USSG § 3B1.4(uscof a minor); USSG § 3BI.I (aggravating role); USSG § 
2D 1 .2 (sales to pregnant women, minors, or in protected locations); USSG § 2D I , I (a) (death or serious 
bodily injury); USSG § 5K2.1 (death); USSG § 2K2.2 (bodily injury); USSG § 3CI.1 (obstruction of 
Justice). 
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As with all other drug types, any additional harm in a crack cocaine offense should not be 
addressed through the blunt instrument of a higher penalty built into the punishment at every 
quantity level, but by enhancements that may or may not exist in individual cases. Those 
enhancements are already available under current law. See footnote 69, supra. 

C. The Mandatory Minimum for Simple Possession of Crack Cocaine Should Be 
Repealed. 

Like the penalties for felony drug offenses, the mandatory minimum penalty for the simple 
possession of crack cocaine has a racially disparate impact that bears no rational relationship to 
legitimate penological objectives. As the Commission has unanimously and repeatedly 
recommended, the mandatory minimum for simple possession of crack should be eliminated. 
Under 21 U.S.C. § 844, the possession of 5 grams of crack for personal use triggers a mandatory 
minimum of five years - a felony offense. Po.ssession of any other drug (except 
flunitrazepam)™ in the same or even greater quantities is a misdemeanor offense. To saddle a 
crack user with a felony conviction and to remove him from society for a minimum term of five 
years does nothing to deal with the critical issue fueling the offense - drug addiction. Punitive 
incarceration rather than treatment decreases the chances of the offender becoming a successful 
and productive member of society and often has deleterious consequences for his family. The 
collateral consequences of a felony conviction are many. Such persons can no longer vote and 
may be denied such basic benefits as food stamps and access to services designed for their 
children - the neediest and least protected members of society.’' The unavailability of such 
services not only increases the offender’s risk of recidivism, but places family members at risk of 
engaging in criminal or anti-social behavior. 

II. Mandatory Minimum Sentencing Statutes Should Be Repealed. 

Seventeen years ago, the Sentencing Commission found that mandatory minimums create 
unwarranted disparity and unwarranted uniformity, and transfer sentencing power from impartial 
judges to interested prosecutors.” Mandatory minimum stamtes result in sentences that are 
unfair, disproportionate to the seriousness of the offense and the risk of re-offense, and racially 
discriminatory.” The Commission, in its Fifteen Year Report, detailed many of these problems 
with support from many sources, including evidence from the Department of Justice “that 
mandatoty minimum statutes [are] resulting in lengthy imprisonment for many low-level, non- 


™ Possession of flunitrazepam carries a maximum penalty of three years with no mandatory minimum. 

21 U.S.C. § 844(a). 

’'21 U.S.C. fj 862a. 

” See USSC, Special Report lo Congress: Mandatory Minimum Penalties in the Federal Criminal Justice 
System (1991). 

” See Families Against Mandatory Minimums and National Council of La Raza, Disparate Impact of 
Federal Mandatory Minimums on Minority Communities in the United States (March 2006). 
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violent, first-time drug offenders.”^*' The Commission concluded: “Today’s sentencing policies, 
crystallized into sentencing guidelines and mandatory minimum statutes have a greater adverse 
impact on Black offenders than did the factors taken into account by judges in the discretionary 
system in place immediately prior to guidelines implementation.”^' 

The Commission recently reported that in 2006, Black offenders were the only racial 
group comprising a greater percentage of offenders convicted under a mandatory minimum 
statute (32.9%) than their percentage in the overall offender population (23.8%). In drug cases, 
only Hispanics and Blacks comprised a greater percentage of offenders convicted under a 
mandatory minimum statute (42.4% and 32% respectively) than their percentage in all drug cases 
(41 .7% and 29.2% respectively).’^ Because Native Americans are subject to federal law and not 
state law, they too bear a disproportionate burden of the 190 plus mandatory minimum 
provisions scattered throughout the federal criminal code. 

Data from fiscal year 2007 show the same pattern of racially disparate impact of 
mandatory minimum drug penalties. Black defendants represented 25.7 percent of offenders for 
whom race and mandatory penalty information were available.” However, black offenders 
represented 33.6 percent of those receiving a mandatory minimum drug penalty. 

Today, there is a solid consensus in opposition to mandatory minimums among an 
ideologically diverse range of judges, governmental bodies and organizations dedicated to policy 
reform, including the Judicial Conference of the United States, the U.S. Conference of Mayors, 
The Constitution Project’s Sentencing Initiative, the American Bar Association’s Justice 
Kennedy Commission, and Justice Kennedy himself’® One of the many reasons why the Judicial 
Conference opposes mandatory minimums is that they create unwarranted sentencing disparity.” 


” See USSC, Fifteen Years of Guidelines Sentencing: An Assessment of How Weil the Federal Criminal 
Justice System is Achieving the Goals of Sentencing Reform at 5 1 (2004), citing U.S. Department of 
Justice, An Analysis of Non-Violent Drug Offenders with Minimal Criminal Histories, Executive 
Summary (February 4, 1 994). 

atl35. 

See Statement of Ricardo H. Hinojosa, Chair, United Slates Sentencing Commission, Before the 
Subcommittee on Crime, Terrorism and Homeland Security of the House Judiciary Committee 3, 1 2 
(June 26, 2007). 

” USSC FY2007 Monitoring Dataset, available from the Interuniversity Consortium of Political and 
Social Research, at http://www.icpsr.umich.edu. Offenders were classified for this analysis using the 
MONRACF, variable, which divides offenders into white, black, and other groups. Hispanics are 
classified as either white, black or other and are not counted separately. Mandatory drug penalty 
information was obtained using the DRUGMIN variable. 

See Statement of Hon. Paul J. Cassell Before the Subcommittee on Crime, Terrorism and Homeland 
Security of the House Judiciary Committee on Behalf of the Judicial Conference of the United States 
(June 26, 2007); U.S. Conference of Mayors, Resolution Opposing Mandatory Minimum Sentences at 47- 
48 (June 2006); Constitution Project, Sentencing Initiative. Principles for the Design and Reform of 
Sentencing Systems: A Background Report (June 7, 2005); American Bar Association, Report of the ABA 
Justice Kennedy Commission (June 23, 2004); Associate Justice Anthony M. Kennedy, Speech at the 
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111. Mandatory Minimum Statutes Based on Criminal History Should Be Repealed and 

other Sentencing Provisions, like the Safety-Valve, that Depend on Criminal History 

Should Be Revisited. 

The federal criminal code contains numerous provisions for enhanced sentences based on 
prior convictions. Our clients are most affected by recidivist sentencing provisions in the drug 
statutes, 21 U.S.C. §§ 841 and 851, the federal firearms fifteen year mandatory minimum for 
persons who unlawfully possess firearms and have three previous convictions for, among other 
things, a “serious drug offense,” 18 U.S.C. § 924(e), the recidivist 25 year mandatory minimum 
for possession, use, or carrying of a firearm during a drug tracking crime, 1 8 U.S.C. § 924(c), 
and the sentencing enhancements for illegal reentry after being deported for certain felony and 
misdemeanor offenses. 8 U.S.C. § 1326(b). Even if these statutes appear race neutral, they have 
a significant adverse impact on people of color that is not needed to accomplish a legitimate 
sentencing purpose. 

For those with federal criminal justice contact, the proportion of Black offenders with 
prior convictions is greater than that of White offenders. Data from the Commission show that 
offenders in criminal history categories II through VI “are more likely (41.8%) to be Black than 
are offenders in categories I.” While Hispanic offenders are more equally represented across 
criminal history categories, those with misdemeanor convictions or a single aggravated felony 
(broadly defined to include theft, criminal trespass, and failure to appear) are punished severely 
under 8 U.S.C. § 1326 and the sentencing guidelines if they reenter the country after sustaining 
those convictions. 

Black offenders come into the federal criminal Justice system with lengthier criminal 
histories not because they pose greater risks of recidivism or threats to public safety, but 
because of racial/ethnic/socio-economic disparities existing elsewhere. These disparities 
manifest themselves in several ways. A few examples demonstrate the point. First, minorities 
are more likely to have contact with the criminal Justice system and experience higher rates of 
conviction and incarceration than White offenders because law enforcement officers concentrate 
their efforts in certain areas - predominantly poor minority neighborhoods. 

Second, people of color in poorer communities are more likely to sit in Jail pending trial 
and must rely on underfunded and inadequate systems of indigent defense for legal 


American Bar Association Annual Meeting at 4 (Aug. 9, 2003); Leadership Conference on Civil Rights, 
Justice on Trial (2000); Federal Judicial Center, The Consequences of Mandatory Prison Terms (1994). 

” See Letter of Criminal Law Committee, Judicial Conference of the United States, March 2007, 
available at http;//www.ussc.gov/hearings/03_20_07/watlon-testimony.pdf. 

USSC, Recidivism and the First Offender at 7 (May 2004). 

*' USSC, Fifteen Years of Guideline Sentencing: An Assessment of How Well the Federal Criminal 
Justice System is Achieving the Goals of Sentencing Reform at 134 (2004). See also Michael Tonry, 
Malign Neglect - Race, Crime, and Punishment in America. New York: Oxford University Press ( 1 995). 
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representation. *' Anxious to resolve the charges against them, uninformed about the collateral 
consequences of doing so, and lacking faith in the system’s ability to dispense justice, they 
often accept plea bargains with shorter sentences or time served rather than challenge the police 
conduct leading to their arrest or contest their guilt. The result is that many may be convicted of 
state misdemeanor drug offenses or other crimes that are considered federal felonies because 
they carry a potential punishment of more than one year. 

Third, Black youth are waived into the adult system at an alarming rate compared to 
their White counterparts.*^ Recent research shows that “[t]he proportion of White youth waived 
to the adult system is just 75% of their proportion in the general population, while the 
proportion of African American youth waived is 200% of their proportion in the general 
population.”*'* For youth charged with drug offenses, African-Americans are “substantially 
more likely than their white counterparts to be tried as adults.** Hispanic and Native Americans 
youth are also overrepresented in the adult criminal justice system.*” 

Although Black offenders may come into the federal criminal justice system with 
lengthier criminal histories, the empirical evidence does not show that they are more dangerous 
or serious offenders. Indeed, for crack offenders, the Commission’s data shows that criminal 
history category appears unrelated to the offender’s role in the offense.*’ Thus, lower level 
offenders with criminal histories are being sentenced to long periods of incarceration, but 
without any proof that removing them from the street will protect the community and in the face 
of substantial evidence that they will be readily replaced by others.** 

As a result of their disproportionately high representation at earlier points in the criminal 
justice process. Black offenders are also denied relief from mandatoiy minimum punishments 
under the “safety-valve” at 18 U.S.C. § 3553(f), which applies only in drug cases. Only 
offenders in criminal history category 1 are eligible for safety-valve relief In 2007, however, 
only 21 percent of crack cocaine offenders (who are predominantly Black) satisfied this 


See generally Norman Lefstein and Robert Spagenerg, The Constitutional Project, Justice Denied, 
America’s Continuing Neglect of our Constitutional Right to Counsel, Ch. 2 (2009). 

** See generally Barry C. Feld, Race, Politics, and Juvenile Justice: The Warren Court and the 
Conservative ‘^Backlash, 87 Minn. L. Rev. 1447, 1451 (2003). Christopher Hartney and Linh Vuong, 
National Council on Crime and Delinquency, Created Equal: Racial and Ethnic Disparities in the US- 
Criminal Justice System at 1 8 (March 2009) (Native Americans held in federal prison at 2,6 times the rate 
of Whites). 

Id. at 34; Amanda Burgess-Proctor, et.al.. Campaign for Youth Justice, Youth Transferred to Adult 
Court: Racial Disparities (2006). 

** Id. at 9. 

* Hartney, supra n. 78. 

USSC, Cocaine and Federal Sentencing Policy at 55 (May 2007). 

** USSC, Fifteen Years of Guideline Sentencing: An Assessment of How Well the Federal Criminal 
Justice System is Achieving the Goals of Sentencing Reform at 1 34 (2004). 
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requirement. While we believe that Congress should repeal all mandatory minimums, an 
interim step toward fairer sentences would be to expand safety-valve eligibility. 

Immigration offenses that carry enhanced penalties based on prior convictions fall 
disproportionately on Hispanic offenders. In 2007, almost half (48.4%) of Hispanic offenders 
were sentenced for violating immigration law.*® Virtually all of these offenders were sentenced 
to prison. Both the illegal reentry statute, 8 U.S.C. § 1326, and the applicable sentencing 
guidelines, USSG § 2L1 .2 provide for significant penalties for persons unlawfully entering or 
remaining in the United States after being convicted of certain specified offenses. 8 U.S.C. § 

1 101(aX43). A defendant convicted of one type of aggravated felony - a single drug distribution 
charge with a sentence over 13 months — receives a 16 level enhancement in his sentence under 
the guidelines. Because Hispanics are more likely to be arrested and charged with drug offenses, 
held in jail pretrial, and then given longer sentences than White defendants, they are 
disproportionately burdened by this penalty structure.’’ Even a defendant convicted of another 
type of aggravated felony — a minor shoplifting charge ~ faces an 8 level enhancement under the 
guidelines and a statutory maximum of twenty years. In contrast, a defendant with no prior 
conviction faces a statutory maximum of two years. 8 U.S.C. § 1326(a). No empirical evidence 
suggests that the mass incarceration of the Hispanic population, and the devastating effect that 
incarceration has on families and children, serves the purposes of sentencing or deters 
undocumented persons from entering the United States. 

IV. Enhanced Penalties for Drug Distribution Near School and other Protected Zones 

Have Disproportionate Impacts on Racial and Ethnic Minorities 

Congress enacted special penalty provisions for those who distribute drugs near schools, 
playgrounds, public housing, and other protected locations. 21 U.S.C. § 860. These laws have a 
disproportionate impact on racial and ethnic minorities who tend to be concentrated in urban 
areas.® While seeking to protect school children from being sold drugs, the laws have not 
accomplished their purpose. Anyone distributing in the school zone is subject to prosecution 
regardless of the intended target of the distribution and whether or not a child is the buyer or 
even nearby. One study of school zone legislation in New Jersey - legislation similar to the 
federal statute - showed that it had a “a devastatingly disproportionate impact on New Jersey’s 
minority community” and “failed entirely to accomplish their primary objective of driving drug 
activity away from schools and schoolchildren. The study found that the law had no measurable 

at44. 

” Mark Lopez, Pew Hispanic Center, A Rising Share: Hispanics and Federal Crime at 4 (Feb, 2009). 

Id. at 7 (96% of Latino offenders were sentenced to prison in 2007) 

National Council of La Raza, Drug Sentencing and Its Effects on the Latino Community at 5 (February 
2002), available at http://www.nclr.org/fiies/38305_rile_Drug_Sentencing_USSC_testimony_2.pdf. 

” Marc Mauer, Racial Impact Statements: Changing Policies to Address Disparities, 23 Criminal Justice 
(2009); see also L. Buckner Innis, Moving Violation? Hypercriminaliied Spaces and Fortuitous 
Presence in Drug Free School, 8 Tex. F. on C.L. & C.R, 5 1 , 74-75 (2003). 
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deterrent effect and was not being used to sanction individuals that sell drugs to children.” 
Consequently, policymakers in New Jersey and elsewhere “are moving to reform or replace 
drug-free zone laws with more effective measures.” In New Jersey, 96% of offenders jailed 
for violating protected zone laws were Black or Hispanic.'** In a Massachusetts study, 
researchers found a disturbing trend. “While roughly 80 percent of all arrests took place within a 
school zone (meeting the first eligibility criteria), only 1 5 percent of whites were charged with an 
eligible offense (distribution or possession with intent) compared to 52 percent of non-white 
defendants.”’’ 

Given the proven adverse impacts of school and protected zone statutes on minority 
communities and the ineffectiveness of such laws in deterring crime, Congress should revisit 21 
U.S.C. § 860. If any individual defendant actually distributes drugs to a child, then such conduct 
may be considered by the district judge in assessing culpability. Across the board increases for 
persons distributing drugs within a protected zone should be repealed. 

In conclusion, thank you again for holding this hearing and permitting us to share with 
you our views on the immediate and compelling need for meaningful sentencing reform that 
reduces the disproportionate impact of the present system on people of color, their families, and 
their communities. 


Justice Policy Institute, Disparity by Design: How Drug-free Zone Laws Impact Racial Disparity and 
Fail lo Protect Youth at 4 (March 2006). 

M. at 44. 

‘"'/d.at 14. 

” W.at 15. 
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Statement of Ricardo H. Hinojosa 
Acting Chair, United States Sentencing Commission 
Before the Senate Committee on the Judiciary 
Subcommittee on Crime and Drugs 

April 29 , 2009 

Chairman Durbin, Ranking Member Graham, and members of the 
Subcommittee, I appreciate the opportunity to appear before you on behalf of the United 
States Sentencing Commission to discuss federal cocaine sentencing policy. 

The Commission has considered cocaine sentencing issues over a number of 
years' and has worked closely with Congress to address the sentencing disparity that 
exists between the penalties for powder cocaine and crack cocaine offenses. The 
Commission amended the federal sentencing guidelines in 2007 to partially address the 
sentencing disparity and, pursuant to its authority under 28 U.S.C. § 994(u),^ gave 
retroactive effect to that amendment effective March 3, 2008. The Commission 
continues to be of the view, however, that any comprehensive solution to the problem of 
federal cocaine sentencing policy requires revision of the current statutory penalties and 
therefore must be legislated by Congress. The Commission urges Congress to take 
legislative action on this important issue. 

Part I of this statement briefly summarizes the statutory and guideline penalty 
structure for crack cocaine offenses. Part 11 provides an analysis of federal cocaine 
sentences, including information on differences in average sentence length between 
crack cocaine and powder cocaine offenses. Part HI provides a brief update on case law 
concerning crack cocaine sentencing and data on recent cocaine sentencing practices. 
Part IV provides information concerning the retroactive application of the 2007 crack 
cocaine guideline amendment. Part V sets forth the Commission’s recommendations for 
statutory penalty revisions. 

I. Statutory and Guideline Penalty Structure 

The Anti-Drug Abuse Act of 1 986^ established the basic framework of statutory 
mandatory minimum penalties currently applicable to federal drug trafficking offenses. 
The quantities triggering those mandatory minimum penalties differ for various drugs 
and in some cases, including cocaine, for different forms of the same drug. 


' See United Stales Sentencing Commission (hereinafter “USSC” or “Commission”), Report On Cocaine 
and Federal Sentencing Policy (“May 2007 Report”), USSC, 2002 Report to Congress: Cocaine and 
Federal Sentencing Policy (May 2002); USSC, 1997 Special Report to Congress: Cocaine and Federal 
Sentencing Policy (as directed by section 2 of Pub. L. 1 04-38) (April 1 997); USSC, 1995 Special Report 
to Congress: Cocaine and Federal Sentencing Policy (as directed by section 280006 of Pub. L. 1 03-322) 
(Febmary 1995). 

■ 28 U.S.C. § 994(u) provides that “[i]f the Commission reduces the term of imprisonment recommended 
in the guidelines applicable to a particular offense or category of offenses, it shall specify in what 
circumstances and by what amount the sentences of prisoners serving terms of imprisonment for the 
offense may be reduced.” See also USSG. App, C, Amendment 713 (March 3, 2008). 

’ Pub. L. 99-570, 100 Stat, 3207 (1986) (hereinafter “1986 Act"). 
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In establishing the mandatory minimum penalties for cocaine. Congress 
differentiated between two principal forms of cocaine: cocaine hydrochloride 
(commonly referred to as “powder cocaine”) and cocaine base (commonly referred to as 
“crack cocaine”). Because of congressional concern at that time about the dangers 
associated with crack cocaine, ‘‘ the 1986 Act provided significantly higher punishment 
for crack cocaine offenses based on the quantity of the drug involved in the offense. 

As a result of the 1 986 Act, federal law requires a five-year mandatory minimum 
penalty for a first-time trafficking offense involving at least five grams of crack cocaine, 
or at least 500 grams of powder cocaine, and a ten-year mandatory minimum penalty for 
a first-time trafficking offense involving at least 50 grams of crack cocaine, or at least 
5,000 grams of powder cocaine. Because it takes 100 times more powder cocaine than 
crack cocaine to trigger the same mandatory minimum penalty, this penalty structure is 
commonly referred to as the “100-to-l drug quantity ratio.” In addition, unlike for any 
other drug, in 1988 Congress enacted a five-year statutory mandatory minimum penalty 
for simple possession of at least five grams of crack cocaine.^ 

When Congress passed the 1 986 Act, the Commission was in the process of 
developing the initial sentencing guidelines. The Commission responded to the 
legislation by generally incorporating the statutory mandatory minimum sentences into 
the guidelines and extrapolating upward and downward to set guideline sentencing 
ranges for all drug quantities. Offenses involving at least five grams of crack cocaine or 
at least 500 grams of powder cocaine, as well as all other drug offenses carrying a five- 
year mandatory minimum penalty, were assigned a base offense level of 26, 
corresponding to a sentencing guideline range of 63 to 78 months for a defendant in 
Criminal History Category I. Similarly, offenses involving at least 50 grams of crack 
cocaine or at least 5,000 grams of powder cocaine, as well as all other drug offenses 
carrying a 10-year mandatory minimum penalty, were assigned a base offense level of 
32, corresponding to a sentencing guideline range of 121 to 151 months for a defendant 
in Criminal History Category I. Crack cocaine offenses and powder cocaine offenses 
involving quantities above and below the mandatory minimum penalty threshold 
quantities were set proportionately using the same 100-to-l drug quantity ratio. 

The Commission’s 2007 crack cocaine guideline amendment reduced by two 
levels the base offense levels assigned to the various quantities of crack cocaine. 
Consequently, for crack cocaine offenders, the base offense levels now correspond to 
guideline ranges that include rather than exceed the five-year and ten-year mandatory 
minimum terms of imprisonment.*’ Offenses involving quantities of crack cocaine above 


'* See USSC, 2002 Report to Congress: Cocaine and Federal Sentencing Policy (May 2002) at 7- 1 0 for a 
discussion of the legislative history of the 1986 Act as it pertains to crack cocaine. 

^ See 21 U.S.C. §844. 

* USSG, App. C, Amendment 706 (Nov. 1 , 2007). Specifically, the 2007 crack cocaine guideline 
amendment reduced the base offense level for offenses involving at least five grams of crack cocaine by 
two levels, from level 26 to level 24, which corresponds to a sentencing guideline range of 51 to 63 
months for a defendant in Criminal History Category I. The base offense level for offenses involving at 
least 50 grams of crack cocaine similarly was reduced by two levels, from level 32 to level 30, which 
corresponds to a sentencing guideline range of 97-121 months for a defendant in Criminal History 
Category 1. if a statutory mandatory minimum applies, the applicable guideline range is 60 to 63 months 
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and below the mandatory minimum threshold quantities similarly were adjusted 
downward by two levels. 

The Commission promulgated the 2007 crack cocaine guideline amendment after 
an extensive review of the issues associated with federal cocaine sentencing policy. 
Consistent with previous Commission conclusions that the 100-to-l drug quantity ratio 
should be modified’ but recognizing Congress’s authority to establish federal cocaine 
sentencing policy through statutory mandatory minimum penalties, the Commission 
tailored the 2007 crack cocaine guideline amendment to fit within the current statutory 
penalty scheme. 

II. Analysis of Federal Cocaine Sentences 

A. Federal Cocaine Offenses and Offenders 
1. Number of Offenses 

Powder cocaine and crack cocaine offenses together historically have accounted 
for nearly half of the federally sentenced drug trafficking offenders. As indicated in 
Figure 1, of 24,605 total drug trafficking cases in fiscal year 2008, there were 5,913 
crack cocaine cases (24.0% of all drug trafficking cases) and 5,769 powder cocaine cases 
(23.4% of all drug trafficking cases). Of 24,748 total drug trafficking cases in fiscal year 
2007, there were 5,248 crack cocaine cases (21.2% of all drug trafficking cases) and 
6,172 powder cocaine cases (24.9% of all drug trafficking cases).* 


in a case in which the five-year mandatory minimum applies, and 1 20 to 1 2 1 months in a case in which the 
ten-year mandatory minimum applies. See USSG §5Gt.l (Sentencing on a Single Count of Conviction). 

^ See supra note i . 

® In fiscal year 2008, there were 105 federal cases for simple possession of crack cocaine, in which 58 
offenders were subject to the statutory mandatory minimum penalty. In fiscal year 2007, there were 109 
such cases, in which 49 offenders were subject to the statutory mandatory minimum penalty. 
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Figure 1 

Trend in Number of Powder Cocaine and Crack Cocaine Offenders 

FY19M-FV2008 



Only eases seKatcedunJurUSS0§2DI - 1 (OrugTrafTicktngl wilha^rmry drug iy|>e of foatder cocaine oi sfKk cocatm are included n tivs figure, nus figune eacltdes cases wiih nissmg 
information for iIk sanabics required for analysis. NoieifuiioialpercefliaiNsiMynaaddupiaeaaclIy lOOprrceniilueierninding. 

SOURCE: U.S. SemMwiiig Commission. 1992 MO«Oai3fiI«s,MONfY<>i • USSCfS-<Mt 


2. Demographics 

As indicated in Table 1, Black offenders continue to comprise the majority of 
federal crack cocaine trafficking offenders, but that has decreased from 91.4 percent in 
fiscal year 1992 to 80.6 percent in fiscal year 2008. White offenders comprised 10.2 
percent of crack cocaine offenders in fiscal year 2008, compared to 3.2 percent in 1992. 
Hispanic offenders comprised 8,2 percent in fiscal year 2008, compared to 5.3 percent in 
1992. 


Hispanic offenders comprise the majority of powder cocaine offenders, having 
increased from 39.8 percent in fiscal year 1992 to 52.5 percent in fiscal year 2008. 

Black offenders comprised 30.2 percent of powder cocaine offenders in fiscal year 2008, 
compared to 27.2 percent in fiscal year 1992. White offenders comprised 16.4 percent 
of powder cocaine offenders in fiscal year 2008, compared to 32.3 percent of powder 
cocaine offenders in fiscal year 1992. 
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TaMe I 

Demographic Cluraeteristics of F^eral Cocaine Offenders 
Fiscal Years 1^2, 2008 & 2008 





Powder Cocaine 





Crack Cocaine 




1992 


2000 


2008 


1992 


2000 


2008 



N 

% 

N 

% 

N 

% 

N 

% 

N 

% 

N 

% 

Race/Ethnkity 

White 

2,113 

.32.3 

932 

17.8 

942 

16.4 

74 

3.2 

269 

5.6 

605 

iO.2 

Black 

1.778 

112 

1.596 

30.5 

1,734 

30.2 

2,096 

91.4 

4.069 

84.7 

4,753 

80.6 

Hispanic 

2.60i 

39,8 

2,662 

50.8 

3.018 

52.5 

121 

5.3 

434 

9,0 

484 

8,2 

Oiher 

44 

07 

49 

0.9 

57 

1.0 

3 

0.1 

33 

0.7 

57 

1.0 

Total 

6.536 

100 

5,239 

too 

5.751 

100 

22294 

(00 

4.805 

100 

5.899 

100 

Citizenship 

U.S. Ciiizen 

4.499 

67.7 

3J27 

63.9 

3.636 

63.1 

2,092 

91.3 

4.482 

9.3.4 

5.702 

96.4 

Non-Citizen 

2.147 

32.3 

1.88! 

36.1 

2.127 

36.9 

199 

8.7 

318 

6.6 

211 

3.6 

Total 

6.646 

100 

5.208 

100 

5.763 

too 

2.291 

100 

4.800 

100 

5.913 

100 

Gender 

Female 

787 

] 1.8 

722 

13.8 

546 

9,5 

270 

n.7 

476 

9.9 

512 

8.7 

Male 

5.886 

88.2 

4.518 

86.2 

5.222 

90. S 

2.032 

88.3 

4.330 

90.1 

5.401 

91,3 

Total 

6.673 

100 

5,240 

>00 

5.768 

100 

Z302 

100 

4.806 

100 

5.913 

too 

Average .K%e 

AveraKe-^34 

Average- 34 

Aver^-3S 

Avcrage-28 

Avcrape=29 

Average-31 


Tliis (able excludes cases missing inibniiatiw) for ibe variables reqiured tw analysis. 

Total percentages may noi add up lo exactly 100 percent chte fo roundittg. 

SOURCiir U.5, Sentencing Commission. 1^92. 2000. and 2008 C^tafilcs. MONFY92, USSCFYOO. and USSCFY08. 


B. Average Sentence Length 

Federal crack cocaine offenders consistently have received longer sentences than 
powder cocaine offenders. As indicated in Figures 2 and 3, the difference in average 
sentence length between these two groups of offenders was greater in 2007 than it was in 
1992. In fiscal year 1992, the average sentence length for crack cocaine offenders was 
1 24 months compared to 99 months for powder cocaine offenders, amounting to a 
difference of 25 months, or 25.3 percent. That difference widened to 43 months, or 50.0 
percent, in fiscal year 2007, when the average sentence length for crack cocaine 
offenders was 129 months compared to 86 months for powder cocaine offenders. 

In fiscal year 2008, the difference in average sentence length between crack 
cocaine and powder cocaine offenses narrowed. This occurred not only because of the 
implementation of the 2007 crack cocaine guideline amendment but also because of an 
increase in the average sentence length for powder cocaine offenders. In fiscal year 
2008, the average sentence length for crack cocaine offenders was 115 months, 
compared to 91 months for powder cocaine offenders, making the average sentence 
length for crack cocaine offenders 26.4 percent, or 24 months, longer than the average 
sentence length for powder cocaine offenders. However, while the difference in average 
sentence length narrowed, there remains a difference. 
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Figure 2 

Trend in Prison Sentences for Powder Cocaine and Crack Cocaine Offenders 

FY1W2-FY2(W)8 



Oaty cases si^nienced under USSG §2DI I (f^gTraOicking) <M(ha pnmarv drug type ofpowdcr cocaine or cradi cocaine are includod inthb figure. Cases wiiitseMencesofprt^iion or any 
linKOfcoailncmeniasdcfutedin tJSSG |5Ct.l aie noi inchukd inlhi.s figure CWs <ml)> seorervccs ^Mcr ifiaa eyomonibs vrere inckidcdin the semence average compulation as 470 moilihs. 
This figure e.ccludes cases with missing infomaiion lor ihe varutMcs requited far analysis. More dial loial pctcenuges may noi adJup toexicily iOOpeiceni dueio rounding. 

50llKC(i:US ScMcKingCominisuon. m^;OOSOMaliteL Mcwno} (ISSCTYOa. TOM Pre-Statefi IMyCescsIUciuaM i.»62 •luw2«.:0M). and 2W5 r>>9)'&v>ierC>iIyCase«lMnuary 12.2005 
SeprsnUie JO. 200}) 


Figure 3 

Trend in Proportional Differences Between Average Cocaine Sentences 

FV19S2-FV2008 



Only cases sentenced under USSO §2DI.i (DrugTralfkkmgl with a primary chug I)^ of powder cocaine or crack eocaioc arv included in this figure. Cases wiih sentences of profeaiion w any 
limeofei'nfinememasdefirwdinUSSG 550. i are noi ineludcJ in ihis figure. Cases with semciwsyeaierihan 470 tnomhs woe iftciudci) m ihescmencc average ccropoiaiion as 470 months. 
This figure excludes eases with missing informaimn tisr the variables required fiw imaiy^ The figure shows, for eadi year. iIb percentage difforence txiiween pnsuo sentences tor crack cocaine 
aodpowdei cotalnc. for example, in Fiscal Year 1092, enck eocaine KniciK'esw<3c3S.3 parent treater than powder cocaine sentences. The percentage was calculated by dividing the difference 
between the average crack cocaine sentence and the average powder eocaine scrwnce by the averap: powder cocaine sentcflcc. Note that total percentages may not add up to exactly fOO percent 
doc to rounding. 

SOURCE: U.S. Scmcncing Comirasston. I9>»2-20(IK ITatafilcs. MWFYd2 - USJitTYtM. 20tM Pre-WirfefyOnly Cascs(Oei<*er 1 , 2<X)3 - iune 24, 2004). and 2005 Post-Sooicr Only Cases 
liamaty 12, 2005 - September 30.1005). 
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C. Reasons for Differences in Average Sentence Length 
1. Statutory Mandatory Minimum Sentences 

Most of the difference in average sentence length between crack cocaine and 
powder cocaine offenses is attributable to the current quantity-based statutory mandatory 
minimum penalties and the manner in which those penalties are incorporated into the 
guidelines. In fiscal year 2008, the median drug weight for powder cocaine offenses was 
7,000 grams, an amount 135 times greater than the median drug weight for crack cocaine 
offenses, which was 52 grams. In fiscal year 2007, the median drug weight was 6,370 
grams for powder cocaine offenses compared to 53 grams for crack cocaine offenses. 

These quantities resulted in crack cocaine and powder cocaine offenders being 
convicted under statutes carrying a mandatory minimum sentence at virtually equal 
rates. In fiscal year 2008, 80.6 percent of crack cocaine offenders were convicted of a 
statute carrying a mandatory minimum term of imprisonment, compared to 80.0 percent 
of powder cocaine offenders. 

Exposure to statutory mandatory minimum sentences further contributes to the 
difference in average sentence length because crack cocaine offenders are less likely to 
receive the benefit of statutory and guideline “safety valve” mechanisms that allow 
certain low-level offenders to be sentenced without regard to the statutory mandatory 
minimums. As indicated in Tables 2 and 2A, in fiscal year 2008, 14.3 percent of crack 
cocaine offenders received the benefit of a safety valve provision as set forth at 18 
U.S.C. § 3553(f)’ or through the federal sentencing guidelines'® compared to 42.4 
percent of powder cocaine offenders. In fiscal year 2007, 13.6 percent of crack cocaine 
offenders received the benefit of a safety valve provision compared to 44.7 percent of 
powder cocaine offenders. The difference in rates of safety valve application between 
crack cocaine and powder cocaine offenders is in part attributable to differences in their 
criminal history scores and the extent to which weapons are involved in the offense, as 
discussed below. ' ' 


’ The “safety valve” at IS U.S.C. § 3553(f) provides a mechanism by which only drug offenders who meet 
certain statutory criteria may be sentenced without regard to the otherwise applicable drug mandatory 
minimum provisions. Enacted in 1994, the safety valve provision was created by Congress to permit 
offenders “who are the least culpable participants in drug trafficking offenses, to receive strictly regulated 
reductions in prison sentences for mitigating factors” recognized in the federal sentencing guidelines. 

The Commission uses “safety valve” to refer to cases that receive either the two-level reduction 
pursuant to USSG §2DI.I(b)(l I) and USSG §5CI.2, or relief from the statutory mandatory minimum 
sentence pursuant to 18 U.S.C, § 3553(f), or both. 

' ' Among the requirements to receive “safety valve” relief from the statutory mandatory minimum 
sentence, the defendant must not have more than one criminal history point, as determined under the 
sentencing guidelines, and the defendant must not have used violence or credible threats of violence or 
must not have possessed a firearm or other dangerous weapon (or induce another participant to do so) in 
connection with the offense. See 18 U.S.C. § 3553(fXI). 
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Table 2 

Guideline Sentencing Characteristics, Criminal History, and 
Position Relative to the Guideline Range for Crack Cocaine Offenders' 



Fiscal Year 2007 

Fiscal Year 2008 

Average Base Offense Level 

30 


28 


Median Crack Cocaine Weight in Grams 

53 


52 


Average Prison Sentence (Months) 

130 


116 



N 

% 

N 

% 

TOTAL 

5,037 


5,601 


Weapon Enhancment 





Weapon SOC(USSG § 2D1. 1(b)(1)) 

994 

19.7 

1,025 

18.3 

18 U.S.C. § 924(c) Conviction 

543 

10.8 

548 

9.8 

Safety Valve §5CI. 2^ 

683 

13.6 

800 

14.3 

Ouideilne Role Adjustment 





Aggravating Role §3B1.1 

233 

4.6 

260 

4.6 

Mitigating Role §3B1.2 

286 

5.7 

287 

5.1 

Criminal History Category 

N 

% 

N 

% 

I 

1,052 

20.9 

1,242 

22.2 

II 

596 

11.8 

685 

12.2 

HI 

1,015 

20.2 

1,093 

19.5 

IV 

601 

11.9 

678 

12.1 

V 

383 

7.6 

474 

8.5 

VI 

1,390 

27.6 

1,429 

25.5 

Total 

5,037 

100.0 

5,601 

100.0 

Sentence Relative to Guideline Range 

N 

% 

N 

% 

Within Range 

2,946 

56.3 

3,306 

56.1 

Above Range 

22 

0.4 

39 

0.7 

Government Sponsored 

1,596 

30.5 

1,637 

27.8 

Non-Goverament Below Range 

673 

12.9 

916 

15.5 

Total 

5,237 

100.0 

5,898 

100.0 


‘This tables includes only cases sentenced under §2D1.I (Drug Trafficking) where crack cocaine was the primary drug type. 
Total percentages may not add up to exactly lOO percent due to rounding. This table excludes cases with missing information 
for the variables required for analysis. 

^Safety valve includes cases that received cither a two-lcvcl reduction pursuant to USSG §2DI. i{b)(l I) and USSG §5C1.2, or 
relief from the statutory mandatory minimum sentence pursuant to 1 8 U.S.C. § 3553(f). or both. 

SOURCE: U.S. Sentencing Commission, 2007-2008 Datafiles, USSCFY07-USSCFY08. 
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Table 2A 

Guideline Sentencing Characteristics, Criminal History, and 
Position Relative to the Guideline Range for Powder Cocaine Offenders* 



Fiscal Year 2007 

Fiscal Year 2008 

Average Base Offense Level 

30 


30 


Median Powder Cocaine Weight in Crams 

6.370 


7,000 


Average Prison Sentence (Months) 

86 


91 



N 

% 

N 

% 

TOTAL 

5,888 


5,578 


Weapon Enhancment 





Weapon SOC(USSG § 2D1. 1(b)(1)) 

583 

9.9 

632 

11.3 

18 U.S.C. § 924(c) Conviction 

274 

4,7 

314 

5.6 

Safety Valve §SCI.2^ 

2,633 

44.7 

2.365 

42.4 

Guideline Role Adjustment 





Aggravating Role §3B1.1 

451 

7.7 

453 

8.1 

Mitigating Role §3BI .2 

1,193 

20.3 

I.II6 

20,0 

Criminal History Category 

N 

% 

N 

% 

1 

3,579 

60.8 

3,349 

60.0 

II 

688 

11.7 

646 

11.6 

111 

736 

12.5 

671 

12.0 

IV 

298 

5.1 

301 

5.4 

V 

144 

2.4 

142 

2.6 

VI 

443 

7.5 

469 

8.4 

Total 

5,888 

100.0 

5,578 

100.0 

Sentence Relative to Guideline Range 

N 

% 

N 

% 

Within Range 

3,236 

52,7 

2,879 

50.1 

Above Range 

29 

0.5 

33 

0.6 

Government Sponsored 

2,196 

35.7 

2,048 

35.6 

Non-Government Below Range 

683 

11.1 

789 

13.7 

Total 

6,144 

100.0 

5,749 

100.0 


'This tables includes only cases sentenced under §2Dl.t (Drug TraOicking) where powder cocaine was the primary drug type. 

Total percentages may not add up to exactly 100 percent due to rounding. This tabic excludes cases with missing information 
for the variables required for analysis. 

^Safety valve includes eases that received either a two-level reduction pursuant to USSG §2Dl.l(bKl 1) and USSG §5CI.2, or relief 
from the statutory mandatory minimum sentence pursuant to 18 U.S.C. § 3553(f), or both. 

SOURCE: U-S. Sentencing Commission, 2007-2008 Datafiles, USSCFY07-USSCFY08. 
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2. Aggravating and Mitigating Factors 

In addition to drug quantity, the current penalty structure for drug offenses 
accounts for certain aggravating and mitigating factors, such as weapon involvement and 
role in the offense. Differences in the prevalence of these factors in crack cocaine and 
powder cocaine offenses also contribute to the difference in average sentence length for 
these offenses. 


a. Weapon Involvement 

Some of the difference in average sentence length is attributable to the higher 
rate at which a guideline'^ or statutory'^ weapon enhancement applies in crack cocaine 
offenses compared to powder cocaine offenses. Although a weapon enhancement 
applies in a minority of both crack cocaine and powder cocaine offenses, as indicated in 
Tables 2 and 2A, such an enhancement applies more often in crack cocaine offenses. 

In fiscal year 2008, 28, 1 percent of crack cocaine offenders either received the 
guideline weapon enhancement ( 1 8.3%) or were convicted pursuant to 1 8 U.S.C. § 
924(c) (9.8%). By comparison, 16.9 percent of powder cocaine offenders either 
received the guideline weapon enhancement ( 1 1 .3%) or were convicted pursuant to 1 8 
U.S.C. § 924(c) (5.6%). In fiscal year 2007, 30.5 percent of crack cocaine offenders 
either received the guideline weapon enhancement (19.7%) or were convicted pursuant 
to 18 U.S.C. § 924(c) (10.8%). By comparison, 14.6 percent of powder cocaine 
offenders either received the weapon enhancement (9.9%) or were convicted pursuant to 
18 U.S.C. § 924(c) (4.7%). 


b. Role in the Offense 

Some of the difference in average sentence length is attributable to the relative 
infrequency with which crack cocaine offenders receive a mitigating role adjustment 
under the guidelines compared to powder cocaine offenders.''* In fiscal year 2008, 5. 1 
percent of crack cocaine offenders received a mitigating role adjustment compared to 
20.0 percent of powder cocaine offenders. In fiscal year 2007, 5.7 percent of crack 
cocaine offenders received a mitigating role adjustment eompared to 20.3 percent of 
powder cocaine offenders. 

With respect to aggravating role,” in fiscal year 2008, 4.6 percent of crack 
cocaine offenders received an aggravating role adjustment compared to 8, 1 percent of 
powder cocaine offenders. In fiscal year 2007, 4.6 percent of crack cocaine offenders 
received an aggravating role adjustment compared to 7.7 percent of powder cocaine 
offenders. 


The guidelines provide a two-level enhancement (an approximate 25% increase in penalty) at 
§2D 1 . 1 (b)( 1 ) if a dangerous weapon (including a firearm) was possessed. 

’’See 18 U.S.C. § 924(c), 

Pursuant to USSG §3BI.2 (Mitigating Role), a two- to four-level reduction in offense level applies in a 
case in which the offender’s role in the offense was minima! or minor (or between minimal and minor). 

Pursuant to USSG §3B1 . ! (Aggravating Role), a two- to four-level increase in offense level applies in a 
case in which the offender was an organizer, leader, manager, or supervisor of the criminal activity. 
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3. Criminal History 

In addition to offense severity (as measured by drug quantity and applicable 
aggravating and mitigating factors), criminal history is a major component in 
determining an offender’s sentence under the federal sentencing guidelines. Some of the 
difference in average sentence length is attributable to the fact that crack cocaine 
offenders generally have more extensive criminal history than powder cocaine offenders. 
In both fiscal years 2008 and 2007, the average criminal history category for crack 
cocaine offenders was Criminal History Category IV, compared to Criminal History 
Category II for powder cocaine offenders. Tables 2 and 2A show the distribution of 
crack cocaine offenders and powder cocaine offenders by criminal history category in 
both fiscal years 2007 and 2008.’* 

As discussed in Part IIC, the difference in criminal history between crack cocaine 
and powder cocaine offenders contributes to the relatively low rates at which crack 
cocaine offenders qualify for statutory and guideline “safety valve” provisions compared 
to powder cocaine offenders. An offender in a criminal history category higher than 
Criminal History Category 1 cannot receive the benefit of these provisions. In fiscal year 
2008, 77.8 percent of crack cocaine offenders were in a criminal history category higher 
than Criminal History Category I, compared to 40.0 percent of powder cocaine 
offenders. In fiscal year 2007, 79. 1 percent of crack cocaine offenders were in a 
criminal history category higher than Criminal History Category I, compared to 39.2 
percent of powder cocaine offenders. 

III. Recent Crack Cocaine Sentencing Case Law and Cocaine Sentencing 

Practices 

A. Supreme Court Case Law 

The sentencing disparity between crack cocaine and powder cocaine offenses has 
been the subject of recent Supreme Court case law. In Kimbrough v. United States,''^ the 
Court relied on the Commission’s conclusion that the disparity between the treatment of 
crack cocaine and powder cocaine offenses “fails to meet the sentencing objectives set 
forth by Congress in both the Sentencing Reform Act and the 1986 Act”’* in holding that 
a sentencing judge may consider that disparity when determining an appropriate 
sentence in a crack cocaine case. In Spears v. United States,''^ the Supreme Court 
clarified in a per curiam decision that, under its holding in Kimbrough, district courts 
have “authority to vary from the crack cocaine Guidelines based on policy disagreements 
with them, and not simply based on an individualized determination that they yield an 


Of the 1,429 crack cocaine offenders who were in Criminal History Category VI in fiscal year 2008, 951 
were career offenders. Of these 95 1 career offenders, 535 would have been in a lower criminal history 
category but for their career offender status. Of the 469 powder cocaine offenders who were in Criminal 
History Category VI in fiscal year 2008, 356 were career offenders. Of these 356 career offenders, 25 1 
would have been in a lower criminal history category but for their career offender status. 

U.S. , 128 S. Ct. 558 (2007). 

Id. at 568 (internal quotations omitted). 

U.S. , 129 S. Ct. 840 (2009) (per curiam). 
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excessive sentence in a particular case.”^® Thus, a sentencing judge may categorically 
reject the existing guidelines ratio and “apply a different ratio which, in his judgment, 
corrects the disparity.”^' 

Of the 959 crack cocaine cases sentenced after Spears that have been received, 
coded, and analyzed by the Commission as of April 24, 2009, five cases specifically cite 
Spears in the court’s written statement of reasons for the sentence imposed. Of those 
five cases, the court applied a 20-to-l drug quantity ratio in two of the cases and a l-to-1 
drug quantity ratio in one of the cases. In the remaining two cases, the court cited 
Spears but did not apply a different ratio, although one of those cases referred to the 
applicable ratio as excessive. In an additional case,^^ the court cited Spears and applied 
a 10-to-l drug quantity ratio. 

B. Sentencing Practices 

As indicated in Figure 4, during the immediate years preceding United States v. 
Booker^^ which rendered the sentencing guidelines advisory, courts imposed non- 
government sponsored, below-range sentences in 7.7 percent, 6.6 percent, and 5.7 
percent of the crack cocaine cases sentenced in fiscal years 2002, 2003, and 2004, 
respectively. By comparison, courts imposed non-government sponsored, below-range 
sentences in 15.2 percent, 13.3 percent, and 12.9 percent of the crack cocaine cases 
sentenced in fiscal years 2005, 2006, and 2007, respectively. Furthermore, in fiscal year 
2008, approximately 10 months of which were post-Kimbrough, the rate of non- 
government sponsored, below-range sentences increased to 15.5 percent of crack 
cocaine cases sentenced that year. 

Courts increasingly are sentencing powder cocaine offenders to sentences below 
the applicable sentencing guideline range but less often than for crack cocaine offenders. 
As indicated in Figure 5, courts imposed non-govemment sponsored, below-range 
sentences in 11.4 percent, 8.7 percent, and 5.7 percent of the powder cocaine cases 
sentenced in fiscal years 2002, 2003, and 2004, respectively. By comparison, courts 
imposed non-govemment sponsored, below-range sentences in 1 1.6 percent, 10.3 
percent, and 11.1 percent in fiscal years 2005, 2006, and 2007, respectively. In fiscal 
year 2008, the rate of non-govemment sponsored, below-range sentences increased to 
13.7 percent of the powder cocaine cases sentenced that year.^"* 


™ Id at 843-44 (emphasis in original). 

Id at 843. 

See United States v. Edwards, 2009 WL 424464 (N.D. III. February 17, 2009). 

“ 543 U.S. 220 (2005). 

In addition, powder cocaine offenders also received government sponsored, below-range sentences 
more frequently than crack cocaine offenders. In fiscal years 2007 and 2008, the rate of government 
sponsored, below-range sentences for crack cocaine offenders was 30.5 percent and 27.8 percent, 
respectively, compared to 35.7 percent and 35.6 percent, respectively, for powder cocaine offenders. 
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Figure 4 

Rates of Within-Range and Out-of-Range Sentences for Crack Cocaine Offenses 
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Figure 5 

Rates of Within-Range and Out-of-Range Sentences for Powder Cocaine Offenses 
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When analyzed by periods marked by the dates of the Supreme Court’s decisions 
in Booker, Kimbrough, and Spears, the data suggest that the Supreme Court's decisions 
have had some impact on federal crack cocaine sentencing practices. Courts imposed 
non-government sponsored, below-range sentences in 6.9 percent of the 1 1 ,649 crack 
cocaine cases sentenced in the three-year period immediately before enactment of the 
Prosecutorial Remedies and Other Tools to end the Exploitation of Children Today 
(PROTECT) Acr^ (October 1, 2000- April 30, 2003). By comparison, courts imposed 
non-government sponsored, below-range sentences in 13.3 percent of the 15,044 crack 
cocaine cases sentenced in the post-Rooker period (January 1 2, 2005 to December 9, 
2007) and 16.0 percent of the 5,998 crack cocaine cases sentenced during the post- 
Kimbrough period (December 1 0, 2007 to January 20, 2009). 

Although too few cases have been sentenced post-Spears to draw any 
conclusions about the impact of that decision, the rate of non-government sponsored, 
below-range sentences increased to 18.4 percent, or 176 of the 959 crack cocaine cases 
sentenced during the post-Spears period (on or after January 21, 2009) that have been 
received, coded, and analyzed by the Commission.^* 

IV. Retroactivity of 2007 Crack Cocaine Guideline Amendment 

As discussed in Part 1, the Commission promulgated a guideline amendment in 
2007 that reduced by two levels the base offense levels assigned to the various quantities 
of crack cocaine. The Sentencing Reform Act, at 28 U.S.C. § 994(u), authorizes the 
Commission to determine whether a guideline amendment that reduces the sentencing 
range may be retroactively applied. Pursuant to that authority, the Commission voted to 
give retroactive effect to the 2007 crack cocaine guideline amendment effeetive March 
3, 2008. As a result, courts were authorized under 18 U.S.C. § 3582(c)(2) to consider 
motions for reduced sentence based on the 2007 crack cocaine guideline amendment.^’ 

In addition to voting to give the crack cocaine guideline amendment retroactive 
effect, the Commission amended the relevant policy statement, §1B1.10 (Reduction in 
Term of Imprisonment as a Result of Amended Guideline Range), to provide limitations 
and guidance to the courts on determining whether, and to what extent, to grant a motion 
for reduced sentence pursuant to 1 8 U.S.C. § 3582(c)(2).^* In particular, the 
Commission amended the policy statement to clarify that the court shall not reduce the 
defendant’s term of imprisonment to a term less than the minimum of the amended 
guideline range, except in certain limited circumstances. In addition, the Commission 


“ Pub. L, 108-21. 

“ Of those 959 cases, 500 cases (52.1%) were sentenced within the applicable guideline range, 273 cases 
(28.5%) were sentenced below the applicable guideline range pursuant to a government motion, and 10 
cases ( 1 .0%) were sentenced above the applicable guideline range. 

’’ 18 U.S.C. § 3582(c)(2) provides “in the case of a defendant who has been sentenced to a term of 
imprisonment based on a sentencing range that has subsequently been lowered by the Sentencing 
Commission pursuant 28 U.S.C, 994(o), upon motion of the defendant or the Director of the Bureau of 
Prisons, or on its own motion, the court may reduce the term of imprisonment, after considering the factors 
set forth in section 3553(a) to the extent that they are applicable, if such a reduction is consistent with 
applicable policy statements issued by the Sentencing Commission.” 

USSG, App. C, Amendment 712 (Mar. 3, 2008). 
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amended the policy statement to require courts to consider the nature and seriousness of 
the danger to the community that may be posed by such a reduction and to permit 
consideration of an offender’s post-sentencing conduct. 

Prior to voting on retroactivity, the Commission also prepared a retroactivity 
analysis that predicted that 19,500 offenders sentenced between 1991 and 2007 might be 
eligible to seek a reduction. The retroactivity analysis further predicted that the 
average sentence reduction would be approximately 27 months." 

The Commission has received, coded and analyzed court documentation 
concerning motions for reduced sentence pursuant to 18 U.S.C. § 3582(c)(2) that were 
decided through March 5, 2009, which represents one year of retroactive application. 
During that one-year period, the courts decided 19,239 motions.^' Of the 19,239 
motions, 13,408 (69.7%) were granted. Of the 13,408 motions granted, information 
regarding the extent of the reduction granted was available in 1 1,951 cases. Of those 
1 1,951 cases, the average sentence was reduced on average by 24 months - or 17.0 
percent - from 140 months to 1 16 months.’^ 

Of the 19,239 motions, 5,831 (30.3%) were denied.^^ Of the 5,831 motions 
denied, 706 (1 1.0%) involved offenders who were ineligible for a reduction under USSG 
§1B1.10 because the offense did not involve crack cocaine, and 4,175 (64.9%) involved 
offenders who were otherwise ineligible. Of these 4,175 denials, 1,536 were denied 
because a statutory mandatory minimum controlled the sentence (representing 23.9% of 
all denials), and 1,453 were denied because applicable career offender or armed career 
criminal statutory and/or guideline provisions controlled the sentence (representing 
22.6% of all denials).^'* Of the 5,831 motions denied, 970 (15.1%) involved offenders 
who were eligible for a reduction but whose motions were denied on the merits, most 
often (445, or 6.9% of all denials) because the offender had already benefitted from a 
departure or variance at the initial sentencing.^^ 


See USSC, Analysis of the Impact of the Crack Cocaine Amendment If Made Retroactive (Oct. 3, 2007), 
available at http;//www.ussc.gov/general/lmpacl_Analysis_2007 1 003_3b.pdf (hereinafter “Retroactivity 
Analysis”). 

” Retroactivity Analysis at 23. These predictions were based on a number of assumptions. For a 
discussion of the assumptions and model vsei, see generally Retroactivity Analysis. 

USSC, Preliminaiy Crack Cocaine Retroactivity Data Report^ Table 1 (March 2009) (hereinafter 
“March 2009 Retroactivity Report”). 

“ Id. at Table 8. 

“W. 

*■* March 2009 Retroactivity Report at Table 9. In some cases, courts cite multiple reasons for denying a 
motion for reduction in sentence. Reasons for ineligibility include that the offender was sentenced at the 
statutory mandatory minimum, the offender was sentenced as a career offender or armed career offender, 
or that the case involved too high a drug quantity to benefit from a reduction. Id. 

Id. 
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V. Recommendations 

The Commission continues to believe that there is no justification for the current 
statutory penalty scheme for powder cocaine and crack cocaine offenses. The 
Commission is of the view that any comprehensive solution to this problem requires 
revision of tlie current statutory penalties and therefore must be legislated by Congress. 
The Commission remains committed to its recommendation in 2002 that any statutory 
ratio be no more than 20-to-l. Specifically, consistent with its May 2007 Report, the 
Commission recommends that Congress: 

• Increase the five-year and ten-year statutory mandatory minimum 
threshold quantities for crack cocaine offenses to focus the penalties more 
closely on serious and major traffickers as described generally in the 
legislative history of the 1986 Act. 

• Repeal the mandatory minimum penalty provision for simple possession 
of crack cocaine under 21 U.S.C. § 844. 

• Reject addressing the 100-to-l drug quantity ratio by decreasing the five- 
year and ten-year statutory mandatory minimum threshold quantities for 
powder cocaine offenses, as there is no evidence to justify such an 
increase in quantity-based penalties for powder cocaine offenses. 

The Commission farther recommended in its May 2007 Report that any 
legislation implementing these recommendations also provide emergency amendment 
authority for the Commission to incorporate the statutory changes in the federal 
sentencing guidelines. Emergency amendment authority would enable the 
Commission to minimize the lag between any statutory and guideline modifications for 
cocaine offenders. 

The Commission believes that the federal sentencing guidelines continue to 
provide the best mechanism for achieving the principles of the Sentencing Reform Act 
of 1984, including the consideration of all of the factors set forth at 18 U.S.C. § 3553(a). 
The Commission recommends to Congress that its concerns about the harms associated 
with cocaine drug trafficking are best captured through the sentencing guideline system. 

VI. Conclusion 

The Commission is committed to working with Congress to address the 
statutorily mandated disparities that still exist in federal cocaine sentencing. The 
Commission also is committed to working with Congress on all other issues related to 
maintaining just and effective national sentencing policy in a manner that preserves the 
bipartisan principles of the Sentencing Reform Act of 1984. Thank you for the 
opportunity to appear before you today, and I look forward to answering your questions. 


“Emergency amendment authority" allows the Commission to promulgate guideline amendments 
outside of the ordinarily applicable amendment cycle provided by 28 U.S.C. § 994(a) and (p). 
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Testimony of Asa Hutchinson 

Former Administrator of U.S. Drug Enforcement Administration 
Before the Senate Judiciary Committee 

Chairman Durbin, Ranking Member Graham and Members of the Committee, it is my 
privilege to return to this Committee and to testily in support of Congressional action to reduce 
the sentencing disparity between crack and powder cocaine. 

As a young federal prosecutor in Arkansas in the early 1980s, I aggressively prosecuted 
cocaine offenses. High quality powder cocaine was coming straight from Columbia to New 
York and then to rural areas of the country such as Arkansas. It seemed that no community or 
family was exempt from the threat of cocaine abuse and addiction. Shortly thereafter, in 1986, 
Congress passed the Anti-Drug Abuse Act of 1986, which toughened the criminal penalties for 
cocaine but also created the crack-powder disparity in sentencing. 

The law established mandatory penalties for crack cocaine offenses and codified a 100- 
to-1 different penalty structure for crack as compared to powder cocaine. The result is that 
defendants convicted with just 5 grams of crack cocaine, the weight of less than 2 sugar packets, 
which yields about 10 to 50 doses, are subject to a five-year mandatory minimum sentence. For 
powder cocaine, the same 5 year mandatory minimum is not triggered unless the offense 
involves 500 grams, which equals between 2,500 and 5,000 doses. In addition, the 10 year 
mandatory minimum is triggered at differing levels resulting in the same 100-to-I disparity. 

Legislative history indicates that Congress created this distinction in sentencing structures 
because of its belief that crack cocaine was particularly addictive and associated with greater 
levels of violence than was powder cocaine. More than two decades of experience has given us a 
different perspective. The facts and the passage of time have built a growing consensus that the 
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sentencing disparity is fundamentally unfair; has a disparate racial impact and undermines the 
perception of fairness and the integrity of our criminal justice system. 

I am not a new convert on this issue. Ten years ago, as a member of Congress and a 
member of the House Judiciary Committee, I joined with Congressman Bobby Scott and others 
to express concern about the unfairness of the crack powder disparity. In 2001 , 1 was appointed 
by President George W. Bush as Administrator of the U.S. Drug Enforcement Administration, 
and 1 continued my efforts to reduce this distinction. 

While at the DEA, I looked closely at the sentencing disparity and particularly the 
arguments supporting the enhanced penalties for crack cocaine. Contrary to the legislative 
concerns of over 20 years ago, research clearly shows that the addictive properties of crack have 
more to do with the fact that crack is typically smoked than with its chemical structure.' There 
remains a justified concern about the level of violence associated with crack, but recent studies 
show that the violence is stable or even declining.^ 

As the lead drug enforcement official in the nation, I also did not want to do anything that 
would undermine the progress we were making in reducing the availability of illegal drugs in 
this country. As 1 talked to front line agents and drug task force officers, there was recognition 
that the current disparity was undermining confidence in the fairness of the criminal justice 
system. This makes it harder for the street agent to receive cooperation from informants and 
cooperating individuals. It also erodes the credibility of law enforcement and diminishes the 
ability to get jury convictions. The strength of our system of justice is totally dependent on the 
perception of fairness and the acceptance of penalties by the general public as being largely just. 
When significant numbers of Afircan Americans question the fairness of our criminal justice 

' See c.g. U.S. Sentencing Commission, 2007, Report to the Congress, at 63, note I (linking risk of addiction to 
mode of administration). 

' Sec id. at 86-87 (reporting research showing declines in level of violence). 
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system, then it becomes more difficult for the officer on the street to do his or her duty under the 
law. Under the current disparity, the credibility of our entire drug enforcement system is 
weakened. 

Perhaps the easier part of this debate is to convince policy makers that the current 
disparity is unfair and needs to be changed. The mote difficult aspect is to answer the tougher 
questions of how to address the issue of retroactivity for any change and whether to completely 
eliminate the disparity or to reach some compromise. 

Let me just offer my views: 

1. On the issue of retroactivity, I applaud the Congress for not reversing the retroactive 
application of the changes made by the Sentencing Commission last fall. As Judge Reggie 
Walton has said, “I just don’t see how it’s fair that someone sentenced on October 30‘*’ gets a 
certain sentence when someone sentenced on November 1 gets another.” The most strenuous 
objection to the retroactive application comes from my former colleagues at Justice Department 
who are concerned about the attorney and court resources that are required when a change is 
made. First, the individualized review of each case by the Court is important and necessary to 
assure that violent or dangerous criminals are not released. In terms of resources, this legitimate 
concern should not be minimized but it should be answered by additional attorney resources in 
the jurisdictions with the greatest caseload. 

2 . In terms of adjusting the mandatory minimum sentences, I would suggest 

that the mandatory minimum sentences required of cocaine traffickers be directed more clearly 
to those that are engaged in the business of drug trafficking. Presently, the primary determining 
factor is the quantity of drugs. The quantity trigger has proven to be an unreliable ally in 
focusing federal resources on the most serious offenders. Research has shown that the 5 grams 
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of crack set by Congress as Uie trigger for a 5 year mandatory sentence is not a quantity 
associated with anything but a small time street peddler. Quantity should be one factor but other 
factors should be considered to more particularly target federal resources toward mid and high 
level drug dealers. Congress should require additional factors indicating higher levels of 
culpability in order to trigger the mandatory minimum sentences. 1 would encourage Congress 
to listen carefully to the expertise of the DEA in determining the additional factors. 

3. Finally, whatever Congress does in terms of changes to the sentencing 
structure should be given time to work, and then the Sentencing Commission should be directed 
to report to Congress assessing the impact of the changes and recommending any necessary 
adjustments to continue down the path of fundamental fairness. 

I appreciate the opportunity to appear before the Committee and I am happy to answer 
any questions. 
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Testimony of Thomas Kosten MD and Andrea Stolar MD 

Baylor College of Medicine, Departments of Psychiatry and Neuroscience 
Houston. Texas 

Prepared for the Senate Judiciary Committee 
Subcommittee on Crime and Drugs 

April 29, 2009 

Senator Durbin: 

We are writing to express our strong support for the multiple reports from the United States 
Sentencing Commission (most recently from 2002 and 2007) that address and provide excellent 
scientific evidence for eliminating the cocaine sentencing disparity. These reports have 
systematically countered the initial assumptions upon which the sentencing guidelines were 
based. However, despite these Commission reports, amendments and recommendations. 
Congress has passed legislation disapproving, or only slightly modifying the original Federal 
Sentencing Guidelines over the years. A recent landmark event bringing this issue to attention 
again was a US Supreme Court case decided in October 2007 (Kimbrough v. US) holding that 
these Federal Guidelines are advisory only and that the judge may consider the disparity 
between the Guidelines treatment of crack vs. powder cocaine in making a sentencing 
determination below the Guidelines 

Nora Volkow MD, the Director of the National Institute on Drug Abuse provided very important 
testimony to Congress in November 2006 that detailed our knowledge of cocaine and its 
biological actions in the brain. She clearly presented the data that all forms of cocaine enter the 
brain and can lead to significant brain toxicity and that smoked cocaine produces a very rapid 
euphoria. However, medical science does not support the distinction between crack and 
powder cocaine in the determination of sentencing guidelines with regard to: 1) addictive 
properties: 2) propensity to violence; 3) inherent dangerousness of the drug. These medical 
facts have been stated before, multiple times. Research consistently shows that the immediacy, 
duration and magnitude of cocaine’s euphoric and addictive effects, which lead to increased 
frequency and amount of cocaine use, are not related to the crack vs. powder forms of cocaine. 
Either form of cocaine has similar psychoactive and physiological effects as well as destructive 
medical consequences. 

Science does support that smoking cocaine is more addictive than snorting cocaine powder 
(hydrochloride), because cocaine smoking gets the cocaine to the brain faster and in greater 
bolus concentrations. Rapid increases in brain cocaine levels produce the euphoria commonly 
called a high or rush. Slow increases in brain levels of cocaine such as occur by oral cocaine do 
not produce a high and intranasal use produces some euphoria, but it less intense than from the 
smoked cocaine forms. However, science does not support distinguishing crack from any other 
form of cocaine that can be smoked. Crack is simply cocaine that is converted to a free base by 
heating with baking soda. The old methods of using ether to extract the free base from cocaine 
hydrochloride were dangerous and difficult, but these extractions are no longer used. While 
crack can be bought and directly smoked, anyone, including children can easily make crack 
from cocaine povwJer. Nonetheless one rationale for much harsher sentences being given to 
crack dealers than cocaine dealers was that crack dealers target children who presumably 
would not be able to make crack themselves. 

It is certainly time to correct this distortion of scientific facts about these two forms of cocaine. 
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and get on with the work of treating these addictive disorders with the behavioral and 
pharmacological interventions that are rapidly developing including research based community 
programs and a vaccine for cocaine addiction. Thank you for inviting our testimony at this 
important public hearing, and we welcome an opportunity to address any questions that you 
might have on this drug or its treatment. 
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Statement Of Senator Patrick Leahy (D-Vt.), 

Chairman, Senate Jndiciary Committee, 

Hearing On “Restoring Fairness to Federal Sentencing: 

Addressing the Crack-Powder Disparity” 

April 29, 2009 

Today marks the 100th day of President Obama’s administration, and already we have seen a 
response to the President’s call for change. The Judiciary Committee today considers necessary 
changes and reforms in our Federal sentencing laws. 

Our hearing will examine the unequal and unfair penalties for crack and powder cocaine 
offenses. We will consider how best to make our drug laws more fair, more rational, and more 
consistent with the core values of justice. The Committee has examined this issue before, in 
hearings in 2002 and, more recently, last year. 

I thank Senator Durbin for holding this hearing in the Crime and Drugs Subcommittee. We must 
do all we can to restore public confidence in our criminal justice system, and 1 hope this hearing 
can be a positive step towards reaching that goal. 

For more than 20 years, our Nation has used a Federal cocaine sentencing policy that treats 
“crack” offenders one hundred times more harshly than cocaine offenders without any legitimate 
basis for the difference. We know that there is little or no pharmacological distinction between 
crack and powder cocaine, yet the resulting punishments for these offenses is radically different 
and the resulting impact on minorities has been particularly unjust. 

Under this flawed policy, a first-time offender caught selling five grams of powder cocaine 
typically receives a six month sentence, and would often be eligible for probation. That same 
first-time offender selling the same amount of crack faces a mandatory five year prison sentence, 
with little or no possibility of leniency. This policy is wrong and unfair, and it has needlessly 
swelled our prisons, wasting precious Federal resources. 

Even more disturbingly, this policy has had a significantly disparate impact on racial and ethnic 
minorities. According to the latest statistics of the United States Sentencing Commission, 
Aftican-American offenders continue to make up the majority of Federal crack cocaine 
trafficking offenders, accounting for 80 percent of all Federal crack cocaine offenses, compared 
to white offenders who account for just 10 percent. These statistics are startling. It is no wonder 
this policy has sparked a nationwide debate about racial bias and undermined our citizens’ 
confidence in the justice system. 

These penalties, which Congress created in the mid-1980s, have failed to address basic 
concerns. The primary goal was to punish the major traffickers and drug kingpins who were 
bringing crack into our neighborhoods. Many people were also concerned about the impact of 
the crack epidemic on young people in urban areas. But the law has not been used to go after the 
most serious offenders; in fact, just the opposite has happened. The Sentencing Commission has 
consistently reported for many years that over half of Federal crack cocaine offenders are low- 
level street dealers and users, not the major traffickers Congress intended to target. 

We revisit this issue at a time when attitudes are changing in our Nation about sentencing 
policy. The Sentencing Commission's 2008 report to Congress made clear that the reasons that 
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led Congress to adopt these penalties were flawed, and have not withstood the test of time. 

Many recent reports and studies have concluded that the 100 to one ratio now in the law is 
scientifically flawed, and supported by no empirical evidence at all. These findings have been a 
driving force behind recent actions by the Sentencing Commission, and underlie the courts’ 
efforts to begin fixing these unjust drug laws. 

The Supreme Court of the United States ruled in 2007 that the Federal courts have the power to 
address the unfair crack-powder disparity in Federal sentencing laws in certain cases. Two years 
ago, the Sentencing Commission voted to change the guidelines and reduce the sentences for 
crack offenders in order to begin righting this wrong in the context of the law. Unfortunately, 
the past administration did not welcome these reforms. 

In the last Congress, then-Attomey General Michael Mukasey testified before the House 
Judiciary Committee suggesting that thousands of violent gang members and dangerous drug 
offenders will be instantaneously and automatically set free in communities across the country. 
This was an effort to use fear and ignorance to oppose a reform supported by many Republicans 
and Democrats, Of course, no one can be released without a hearing before a Federal judge, who 
must evaluate a defendant’s criminal history and propensity for violence before approving any 
release. And, as we will hear from Sentencing Commission Acting Chair, Judge Ricardo 
Hinojosa, nothing of the sort has happened. In fact, allowing those unfairly sentenced to be 
released has not led to a spike in crime, as predicted by former-Attomey General Mukasey, and 
the process, as supervised by the Judiciary, is proceeding smoothly and efficiently. 

These modest changes have been welcomed by Federal judges across the country, including an 
outstanding Federal judge who will testify today - the Honorable Reggie Walton, The changes 
are also consistent with the goals of the Sentencing Reform Act, which requires all judges to 
consider “the need to avoid unwarranted sentence disparities among defendants with similar 
records who have been found guilty of similar conduct” before imposing any sentence. These 
reforms have started to bring us closer to a more rational drug policy. These changes, however, 
have done nothing to address the core problem, which is the codification of the 100 to one ratio 
in Federal law. 

We have also heard bipartisan calls for cocaine sentencing reform in the Senate. In the Judiciary 
Committee, Senators Hatch, Sessions, and Comyn have supported reducing the current 100 to 
one sentencing disparity to a 20 to one ratio. Senator Hatch, who has called the current ratio “an 
unjustifiable disparity,” recognizes that because “crack and powder cocaine are 
pharmacologically the same drug” our sentencing laws do “not warrant such an extreme 
disparity.” Senator Sessions, a former Federal prosecutor, has said “The lOO-to-1 disparity in 
sentencing between crack cocaine and powder cocaine is not justifiable. Our experience with the 
guidelines has convinced me that these changes will make the criminal justice system more 
effective and fair. It's time to act.” Senator Comyn, a former state Supreme Court judge and 
Attorney General, has said “laws should be firm but fair. We not only need just laws, but they 
need the appearance and reality of fairness.” 

1 am encouraged by these bipartisan calls for reform. It sends a strong message, from Senators 
on both sides of the aisle, that the 100 to one sentencing disparity between crack and powder 
cocaine is unjust, the data supporting it was unsound, and our drug laws need correction. 
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More than a year before taking office, in September 2007, then-Senator Obama said: 

If you are convicted of a crime involving drugs, of course you should be punished. But 
let’s not make the punishment for crack cocaine that much more severe than the 
punishment for powder cocaine when the real difference is where the people are using 
them or who is using them. 

I agree. For far too long, the Federal crack-powder sentencing laws have created an injustice in 
our nation. For more than 20 years this policy has contributed to the swelling of our prison 
population, disproportionately impacted African and Hispanic Americans, and wasted limited 
federal resources on low-level street dealers rather than on the worst offenders - the drug 
kingpins. 

We must be smarter in our Federal drug sentencing policy. Of course, law enforcement has been 
and continues to be central to combating the scourge of drugs, but we must also find meaningful, 
community-based solutions that address the underlying causes of these problems. Solving these 
problems as they arise is essential, but being able to prevent them is an important goal that would 
not only save time and effort, but large amounts of money in a time when budgets are tight. 

American justice is about fairness and equality for each individual. To have faith in our system 
Americans must have confidence that the laws of this country, including our drug laws, are fair 
and administered justly. I hope this hearing will move us one step closer to reaching that goal. 

##### 
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TESTIMONY OF MARC MAUER, EXECUTIVE DIRECTOR | THE SENTENONG PROJECT 


I am writing to express the strong support of The Sentencing Project for the 
elimination of the cocaine sentencing disparity and to reprioritize federal law 
enforcement to target higher level drug operations instead of subjecting low-level 
nonviolent drug offenders to excessive mandatory minimum sentences. I am Marc 
Mauer, Executive Director of The Sentencing Project, a national non-profit 
organization engaged in research and advocacy on criminal and juvenile justice policy 
issues. In the area of drug and sentencing policy, I have published broadly, engaged 
with policymakers nationally, and have frequently presented testimony before 
Congress and state legislative bodies. I commend Chairman Durbin and the U.S. 
Senate Committee on the Judiciary, Subcommittee on Crime and Drugs, for holding 
today’s hearing, "Restoring Fairness to Federal Sentencing; Addressing the Crack- 
Powder Disparity." 

The Sentencing Project has long been engaged in research and policy advocacy 
regarding federal cocaine sentencing. Our organization has published a series of 
policy analyses on the issue, delivered testimony before the United States Sentencing 
Commission (“Commission”), and submitted two amicus briefs to the United States 
Supreme Court on issues of sentencing in crack cocaine cases. I would like to take 
the opportunity in this written testimony to identify the fundamental inequities that 
uniquely exist within the federal drug laws for crack cocaine. I urge the members of 
this Committee and Congress to pass legislation to restore faith and fairness to a 
sentencing policy that has garnered near universal condemnation for more than two 
decades. 
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PRISON POPULATION EXPANDS WITH CHANGES IN 
DRUG POLICY 

For more than a quarter century the “war on drugs” has exerted a profound impact 
on the structure and scale of the criminal justice system. The changes in sentencing 
and enforcement for drug offenses have been a major contributing factor to the 
historic rise in the prison population. From a figure of about 40,000 people 
incarcerated in prison or jail for a drug offense in 1980, there has since been an 
1 100% increase to a total of 500,000 today. To place some perspective on that 
change, the number of people incarcerated for a drug offense is now greater than the 
number incarcerated for a// offenses in 1980. 

The increase in incarceration for drug offenses has been fueled by sharply escalated 
law enforcement targeting of drug law violations, often accompanied by enhanced 
penalties for such offenses. Many of the mandatory sentencing provisions adopted in 
both state and federal law have been focused on drug offen.ses. At the federal level, 
the most notorious of these are the penalties for crack cocaine violations, whereby 
crack offenses are punished far more severely than powder cocaine offenses, even 
though the two substances are pharmacologically identical. Despite changes in federal 
sentencing guidelines, the mandatory' provisions still in place require that anyone 
convicted of possessing as little as five grams of crack cocaine (the weight of two 
sugar packets) receive a five-year prison term for a first-time offense. 

The dramatic escalation of incarceration for drug offenses has been accompanied by 
profound racial and ethnic disparities. African Americans comprise 13 percent of the 
United States’ population and 14 percent of monthly illegal drug users, but represent 
37 percent of those persons arrested for a drug offense and 56 percent of persons in 
state prison for a drug conviction. 
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Despite the recent findings in The Sentencing Project report, “The Changing Racial 
Dynamics of the War on Drugs,” that between 1999 and 2005 state incarceration of 
African Americans for drug offenses declined 21 .6 percent, perhaps due to a decline 
in the crack cocaine market, the same is not true for the federal system. Indeed, the 
number of federal prosecutions for crack offenses remains substantial, and the overall 
number of people in federal prison for a drug offense rose by 32.7% from 1999 to 
2005. Racial disparities persist, with African Americans constituting more than 80% 
of the people convicted of a federal crack cocaine offense. 
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THE CASE OF CRACK COCAINE 

In 1986 when Congress passed the Anti-Drug Abuse Act, the stated intent of the 
cocaine sentencing structure was to ensure mandatory sentences for major and 
serious traffickers - heads of drug organizations and those involved in preparing and 
packaging crack cocaine in “substantial street quantities.” Congress calibrated the 
sentencing structure based on drug quantities that were believed to reflect the 
different roles in the drug trade, but in its effort to swiftly address rising concern over 
crack cocaine, the penalty structure became dramatically skewed. The rationale 
voiced at the time was that the smokabic form of cocaine was more addictive, 
presented greater long-term consequences of use, and had a stronger association with 
violence in its distribution than the powder cocaine market. History has proven 
these concerns to be unfounded, yet Congress has remained silent. 

Indeed, the actual differences between the two substances are far more subtle. Crack 
and powder cocaine share the same pharmacological roots, but crack cocaine is 
cooked with water and baking soda to create a smokable, rock-like substance. Crack 
cocaine is sold in small quantities and is a cheaper alternative to powder cocaine. 
However, crack and powder are both part of the same distribution continuum. 

Crack is, by definition, at the lower-level end of the distribution spectrum where 
small batches of powder cocaine are processed and sold in an inexpensive, smokable 
form. 

The emergence of the crack cocaine market in the 1980s in a number of major urban 
areas was accompanied by massive media attention paid toward the drug’s meteoric 
rise and its associated dangers. A core component of the media coverage was the 
thinly-veiled (and unfounded) link between the drug’s use and low-income 
communities of color. In a matter of weeks, crack cocaine was widely believed by the 
American public to be a drug that was sold and used exclusively by poor African 
Americans. This framing of the drug in class and race-based terms provides 
important context when evaluating the legislative response. 
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The resulting federal legislation punished crack cocaine with historically punitive 
sanctions. Crack cocaine is the only drug in which simple possession can result in a 
mandatory sentence to prison. A defendant convicted with five grams of crack 
cocaine — between 10 and 50 doses — will receive at least a five-year mandatory 
sentence. To receive the same sentence for a powder cocaine violation, a defendant 
would have to have been involved in an offense involving 500 grams - between 
2,500 and 5,000 doses. This is commonly referred to as the “100-to-l sentencing 
disparity.” In order to trigger a 10-year mandatory sentence, a defendant would need 
to be charged with 50 grams of crack cocaine - between 100 and 500 doses - or 
5,000 grams of powder cocaine - up to 50,000 doses. The quantity levels associated 
with the two drugs codify an equivalency of punishment for low-ievcl crack cocaine 
sellers and high-level powder cocaine traffickers. 

On average, crack cocaine defendants do not play a sophisticated role in the drug 
trade. Nearly two-thirds (61.5 percent) of crack cocaine defendants were identified 
as a street-level dealer, courier, lookout, or user. Among powder cocaine defendants, 
this proportion was 53.1 percent. Although the distribution of offender roles is 
similar between the two substances, the median quantity and applicable mandatory 
minimum are vastly different. The median quantity for a crack cocaine street-level 
dealer is 52 grams, which triggers a ten-year mandatory sentence. For a powder 
cocaine street-level dealer, the median quantity is 340 grams, which would not even 
expose a defendant to a five-year mandatory sentence. This disparity has led the 
Commission to conclude that crack cocaine penalties “apply most often to offenders 
who perform low-level trafficking functions, wield little decision-making authority, 
and have limited responsibility.” The Commission has further remarked that 
“[rjevising the crack cocaine thresholds would better reduce the [sentencing] gap 
than any other single policy change, and it would dramatically improve the fairness 
of the federal sentencing system.” 
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CRACK COCAINE ON THE AFRICAN AMERICAN 
COMMUNITY 


The impact of this policy on the African American community has been nothing less 
than devastating. While two-thirds of regular crack cocaine users in the United 
States are either white or Latino, 80 percent of persons sentenced in federal court for 
a crack cocaine offense are African American. Thus, African Americans 
disproportionately face the most severe drug penalties in the federal system. 

These racial inequities have come as the result of deliberate decisions by policymakers 
and practitioners. When crafting mandatory minimum sentences, Congress had 
sought to establish generalized equivalencies in punishment across drug types by 
controlling for the perceived severity of the drug via the adjustment of quantity 
thresholds. However, in practice, sentences are frequently disproportionately severe 
relative to the conduct for which a person has been convicted because mandatory 
minimum sentences rely upon the quantity of the charged substance as a proxy for 
the degree of involvement of a defendant in the drug offense. Thus, the sentencing 
statutes function as a blunt instrument of punishment that is ineffective at 
appropriately assessing and calibrating sentences based on the specific circumstances 
of the charged crime. 

Since their introduction, mandatory minimum sentences have consistently been 
shown to have a disproportionately severe impact on African Americans. A study by 
the Commission found that African Americans were 21 percent more likely to receive 
a mandatory minimum sentence than white defendants facing an eligible charge. A 
separate study by the Federal Judicial Center also concluded that African Americans 
face an elevated likelihood of receiving a mandatory minimum sentence relative to 
whites. More recently, the Commission, in a 15-year overview of the federal 
sentencing system, concluded that “mandatory penalty statutes are used 
inconsistently” and disproportionately affect African American defendants. As a 
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result, African American drug defendants are 20 percent more likely to be sentenced 
to prison than white dtug defendants. 

The Commission observed that the efforts to reform the federal sentencing system in 
the 1980s, notably in the guise of mandatory minimum sentencing and sentencing 
guidelines, have had “a greater adverse impact on Black offenders than did the factors 
taken into account by judges in the discretionary system immediately prior to 
guidelines implementation" and that there is some question as to “whether these new 
policies are necessary to achieve any legitimate purpose of sentencing.” In other 
words, the cure has proven to be worse than the disease. 
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CONCLUSION 


Although federal crack cocaine laws were forged with the intent of targeting high- 
level traffickers engaged in international and interstate drug distribution, an 
enterprise ill-suited for state and local law enforcement for obvious jurisdictional 
reasons, more than two decades of practice have clearly demonstrated that the laws 
are excessive and ineffective. The small quantity triggers for crack cocaine mandatory 
sentences subject street-level sellers of crack cocaine to sentences similar to those for 
interstate powder cocaine dealers. And those convicted with slightly higher 
quantities of crack cocaine, although still considered local sellers, receive average 
sentences longer than international powder cocaine traffickers. 

Restoring fairness to the cocaine sentencing structure requires Congress to equalize 
the penalties for crack and powder offenses without increasing the current mandatory 
sentences. Harsh mandatory drug penalties have not protected communities or 
stopped drug addiction. Moreover, the Commission cautioned Congress in 2007 
against any reduction in the quantity trigger for the powder cocaine mandatory 
minimum, “as there is no evidence to justify such an increase in quantity-based 
penalties for powder cocaine offenses.” Legislative efforts to address sentencing 
reform with incremental approaches that do not root out the fundamental unfairness 
of the cocaine disparity will fall short of justice. I urge this Committee and the entire 
Congress to support elimination of the 100 to 1 sentencing disparity and to end the 
harsh mandatory minimum penalties for low-level crack cocaine offenses. 
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April 28, 2009 


The Honorable Richard J. Durbin 
Chairman 

Subcommittee on Crime and Drugs 
Committee on the Judiciary 
United States Senate 
309 Hart Senate Office Building 
Washington, DC 20510 

The Honorable Lindsey Graham 
Ranking Member 

Subcommittee on Crime and Drugs 
Committee on the Judiciary 
United States Senate 
290 Russell Senate Office Building 
Washington, DC 20510 

Re: Hearing before the United States Senate Committee on the Judiciary, 

Subcommittee on Crime and Drugs, on "Restoring Fairness to 
Federal Sentencing: Addressing the Crack-Powder Disparity" 

Dear Chairman Durbin and Ranking Member Graham; 

The NAACP Legal Defense & Educational Fund, Inc. (LDF) thanks you for this 
opportunity to present its views concerning legislation to eliminate the unjust and 
discriminatory 100:1 crack/powder cocaine sentencing ratio in federal law, see Anti-Drug 
Abuse Act of 1986, 21 U.S.C. § 841(b), and the mandatory minimum sentences for 
simple possession of crack cocaine, see Anti-Drug Abuse Act of 1988, 21 U.S.C. § 844. 
These laws have had a pronounced disparate impact on the African-American 
community. These laws also violate longstanding principles of equal justice and invite 
significant skepticism and distrust in the criminal justice system. For these reasons, LDF 
has been an outspoken critic of both the crack/powder disparity and mandatory minimum 
sentences from their very inception, and urges Congress to take immediate action to 
eliminate this unfair sentencing disparity. 

LDF is the nation's oldest non-profit civil rights law firm and has been engaged in 
criminal justice litigation and policy reform since its founding in 1940 under the direction 
of Thurgood Marshall. As part of LDF’s longstanding concern with the effects of racial 
discrimination on the criminal justice system, we have consistently advocated for 
pragmatic reform of "War on Drugs" laws, policies and practices that impose a 
disproportionately negative impact on communities of color and undermine the 
legitimacy and fairness of the criminal justice system. 
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The NAACP Legal Defense and 
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LDF’s work addressing the discriminatory 100:1 crack/powder cocaine 
sentencing ratio includes representing Kemba Smith, a young mother who received a 24 
Yi year federal prison sentence for her minor role in a cocaine conspiracy. President 
William J. Clinton granted her clemency in December, 2000, after extensive litigation. 
More recently, LDF filed an amicus brief in Kimbrough v. United States, 128 S.Ct. 558 
(2007), arguing that the extensive evidence of racial disparity associated with the 100: 1 
ratio and its associated harm is an appropriate consideration for a court when fashioning 
an individualized sentence. The Supreme Court agreed, stating that “[g]iven all this, it 
would not be an abuse of discretion for a district court to conclude when sentencing a 
particular defendant that the crack/powder disparity yields a sentence ‘greater than 
necessary’ to achieve §3553(a)’s purposes, even in a mine run case.”’ 

We set forth below the overwhelming case for legislation eliminating these 
disparities as well as our views on the form that such legislation should take. 

Congress Should Act Now to Address the Disparities Created by the 100 to 1 
Crack/Powder Cocaine Sentencing Ratio and the Mandatory Minimum Sentences 
for Simple Possession of Crack Cocaine. 

The 100:1 crack/powder sentencing ratio and the mandatory minimum sentences 
for simple crack cocaine possession in the 1986 and 1988 Anti-Drug Abuse Acts have 
had a severe disparate impact on the African-American community, resulting in 
diminished trust in, and support for, the criminal justice system. 

Disparate Impact on African Americans 

The disparate impacts of these laws on the African-American community have 
been well documented and cannot be disputed. As a result of these laws, African 
Americans sufTer from pronounced disparities as compared to whites in (1) rates of 
conviction and incarceration for drug possession and trafficking, (2) lengths of prison 
sentences, and (3) associated collateral consequences. Statistics reveal these stark 
disparities, but numbers can only ptutly convey the devastating impact of these laws on 
real people. As a result of these disparities, the 100; 1 ratio and the mandatory minimum 
sentence for simple possession of crack has become one of the most notorious symbols of 
racial discrimination in the modem criminal justice system. 

Since the enactment of the Anti-Drug Abuse Acts, far more African Americans 
have been convicted of federal crack-related offenses than whites, even though a higher 
percentage of whites use crack cocaine than African Americans. In 1995, the Sentencing 
Commission reported to Congress that the federal government's 1991 "National 
Household Survey on Drug Abuse" found that while 52% of reported crack users were 


' 128 S.Ct, at 575. 
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white, whites represented only 10.3% of federal convictions for crack offenses.^ 
Meanwhile African Americans represented one-third of reported crack cocaine users, but 
a startling 82% of federal convictions for crack-related offenses.^ Similarly, over 88% of 
defendants sentenced in federal court for crack cocaine trafficking offenses were African 
American while only 4. 1 % were white.^ 

The 100:1 ratio has also contributed to marked racial disparities in sentence 
length. In 1986, prior to the implementation of the 100: 1 ratio, the averse federal drug 
sentence for African Americans was 1 1% higher than it was for whites. Four years later, 
after the introduction of the 100:1 ratio, the average federal drug sentence for African 
Americans was 49% higher.^ Between 1994 and 2003, the average time served by an 
African American for a federal drug-related offense increased by 77%, whereas the 
average sentence of white offenders increased by only 28%.^ African Americans now 
serve almost as much time in prison for a drug offense in the federal system (58.7 
months) as whites do for a violent offense (61.7 months).^ 

These unacceptable sentencing disparities have had a devastating impact on the 
African-American community. For the individuals unfairly sentenced, of course, the 
lengthy confinement is itself unconscionable. But by requiring lengthy prison terms for 
crack offenses, the 100; 1 sentencing disparity also subjects the broader African-American 
community to a host of negative consequences that far exceed the initial sentence; 

Impaired Capacity for Re-Entry. The lengthy sentences imposed on even first- 

time crack cocaine offenders significantly undermine the offenders' capacity for 


* U.S. Sentencing Commission, Special Report to Congress: Cocaine and Federal Sentencing Policy, at 34 
(1995) ("1995 Report"). 

’ The Sentencing Project, A 25-Year Quagmire: The War on Drugs and Its Impact on American Society at 
21 . 

^ Id at 152. See also \J.S. Sentencing Commission, 2003 Sourcebook of Federal Sentencing Statistics, 
Table 34 (2003); Substance Abuse and Mental Health Services Administration, 2004 National Survey on 
Drug Use and Health, Population Estimates 1 995, Table 1 .43a (2005). Since "drug users generally 
purchase drugs from sellers of the same racial or ethnic background," the overrepresentation of African 
Americans among convicted drug offenders cannot be attributed to a rate of drug trafficking that exceeds 
the proportion of dmg use within the African-American community. The Sentencing Project, Federal 
Crack Cocaine Sentencing at 4 (citing Dorothy Lockwood, Anne E. Pottieger, and James A. Inciardi, Crack 
Use. Crime by Crack Users, and Ethnicity, in ETHNICITY, RACE AND CRJME 2 1 (Damell F. Hawkins 
ed., 1995)). 

’ See B.S, Meierhoefer, Federal Judicial Center, The General Effect of Mandatory Minimum Prison Terms: 
A Longitudinal Study of Federal Sentence ImposedJO (\992). 

* Bureau of Justice Statistics, Compendium of Federal Justice Statistics, 1994 (1998). 

’ Compendium of Federal Statistics, 2003 (Oct. 2005), Table 7.16, p. 112. 
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successful community reintegration. Prolonged incarceration frequently causes 
attenuated family and community relationships and the erosion of an individual's 
support network makes reintegration and reentry upon release more difficult upon 
release.* 

Dilution of Voting Rights. The exponentially longer sentences required for 
federal crack cocaine-related convictions significantly contributes to the 
diminution of African-American voting power by exacerbating the problem of 
African-American felon disfranchisement Some forty-six states and the District 
of Columbia deny incarcerated prisoners the right to vote.’ In thirty-two states, 
convicted offenders may not vote while they are on parole, and twenty-nine of 
these states disfranchise offenders on probation.'” Fifteen of these states 
permanently disfranchise all ex-felons and, therefore, once ex-offenders are no 
longer under court supervision, they may regain the opportunity to vote in the 
remaining states. " In the majority of states, therefore, the length of a prison 
sentence becomes a critical factor that determines how long an individual remains 
disenfranchised. The corrosive effects should not be underestimated: because 
political participation is largely a learned behavior, intergenerational 
disfranchisement can leave some conununities largely cut-off from the political 
process. 

Other Harms to the Community. The lengthy prison terms associated with 
crack cocaine offenses also reach beyond individual families and contribute to the 
breakdown of such community social structures as churches and schools, and 
generate a critical shortage of male community leaders and role models.'^ 

Undermining Confidence in the Criminal Justice System 

The unjustified racially disparate impact of the crack/powder cocaine sentencing 
disparity and the mandatory minimum sentence for simple possession of crack have led 
members of the African-American community and the public at targe to view the 


* See Janies P. Lynch and William J, Sabol, The Urban Institute Justice Policy Center, Prisoner Reentry in 
Perspective 17-19 (2001), available at http://www.urban.orgAJploadedPDF/410213_reentiy.PDF. 

’ See Joint Report by Human Rights Watch and The Sentencing Project, available at 
http://www.sentencmgproJect.org/tmp/File/FVR/fd_losingthevote.pdf, last visited on April 23, 2009. 


See Steve Rickman, The Impact of the Prison System on the African Community, 34 How. L. J. 524,526 
(1991); Gabriel J. Chin, Race, The War on Drugs, and the CoUateral Consequences of Criminal 
Conviction. 6 J. Gender Race & Just. 253, 259 (2002). 
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criminal justice system with skepticism and resentment, undermining confidence in the 
system and jeopardizing the effectiveness of our nation’s anti-drug laws. 

On four separate occasions, the Sentencing Commission has articulated its 
"consistently held position that the lOO-to-l drug quantity ratio significantly undermines 
the various congressional objectives set forth in the Sentencing Reform Act."'^ It has 
also concluded that the elimination of the 100:1 sentencing disparity - by increasing the 
threshold weight requirement for crack cocaine to match that of powder cocaine — would 
do more to reduce the sentencing gap between black and white defendants "than any 
other single policy change" and would "dramatically improve the fairness of the federal 
sentencing system."*'' The Sentencing Commission has done what it can to address this 
problem by enacting a retroactive amendment that will reduce the average crack sentence 
by 15 months, but the Commission has recognized that the "urgent and compelling" 
disparity caused by the 1 00: 1 ratio could only be fully remedied by Congressional 
action.'^ 

Similar concerns have been echoed by federal judges who have repeatedly found 
the 100: 1 ratio to be "greater than necessary" to accomplish the purposes of punishment. 
In 1997, for example, 27 federal judges, all of whom had previously served as U.S. 
Attorneys, sent a letter to the U.S. Senate and House Judiciary Committees stating that 
"[i]t is our strongly held view that the current disparity between powder cocaine and 
crack cocaine in . . . the guidelines cannot be justified and results in sentences that are 
unjust and do not serve society's interest.”'* More recently, Judge Michael McConnell of 
the Tenth Circuit Court of Appeals has called the federal crack laws "virtually 
indefensible."*’ Numerous other courts - both district courts and courts of appeals - have 
likewise questioned the fairness of the 100:1 ratio.** These judicial views are widely 


United States Sentencing Comm'n, Cocaine and Federal Sentencing Policy 7-8 (2007) (“2007 Report"); 
see also United States Sentencing Conun’m, Cocaine and Federal Sentencing Policy (2002) (“2002 
Report”); United Stales Sentencing Comm’m, Cocaine and Federal Sentencing Policy 9 (1997) (“1997 
Report”); 1995 Report (issued after a review of cocaine penalties as directed by Pub. L. No. 103-322, § 
280006). 

United States Sentencing Commission, Fifteen Years of Guidelines Sentencing (Nov. 2003), p. 132. 
'*2007 Report at 9-10. 

Letter from Judge John S. Martin, Jr. to Senator Orrin Hatch, Chairman of the Senate Judiciary 
Committee, and Congressman Henry Hyde, Chairman of ihe House Judiciary Committee (Sept. 16, 1997), 
reprinted in 10 FED. SENT’O RPTR. 195 (1998). 

” United Slates v. Pruitt, 502 F.3d 1 154, 1 170 n.2 (lOth Cir. 2007) (McConnell, concurring). 

'* See also, e.g.. United States v, Ricks, No. 05-4832 (3d Cir. July 20, 2007) slip op. at 18 (100:1 ratio 
"leads to unjust sentences"); United Slates v, Moore. 54 F.3d 92, 102 (2d, Cir. 1995) (concluding that crack 
disparity "raise(s) troublesome questions about the fairness of the crack cocaine sentencing policy”); United 
States V. Singleteriy, 29 F.3d733, 741 (fCir. 1994) (concluding that "[ajithough Singleteny has not 
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shared throughout the legal community. As the Sentencing Commission itself 
recognized, the crack cocaine sentences have been the subject of resounding 
condemnation by "representatives of the Judiciary, criminal justice practitioners, 
academics, and community interest groups" alike.*’ 

The public shares the concerns of the Sentencing Commission and legal 
community about the fairness of the 1 00; I crack/powder sentencing ratio and the 
mandatory minimum sentence for simple possession of crack cocaine. Dr. Peter H. Rossi 
of the University of Massachusetts, Amherst and Dr. Richard A. Berk of the University 
of California at Los Angeles published a study that assessed public opinion of federal 
sentences. The results indicate that the public is highly critical of the lengthy federal 
sentences for crack offenses and, instead, believes that cocaine and crack offenses 
deserve identical terms of imprisonment.^® 

The widespread perception of the 100: 1 crack/powder cocaine disparity and 
mandatory minimum sentence for simple possession of crack cocaine as unjust results in 
a denigration of the principle of equality under the law and may actually increase crime 
and make law enforcement more difficult.^' Moreover, the "perceived improper 


established a constitutional violation, he has raised important questions about the efficacy and fairness of 
our current sentencing policies for offenses involving cocaine substances"); United States v. Johnson, 40 
F.3d 436,440 (D.C. Cir. 1994) (citing United States v. Walls. 841 F. Supp. 24 (D.D.C. 1994), "the disparity 
between the crack and powder penalties and the heavy impact of that disparity on black defendants is 
manifestly unfair"); t/n/reef Stares V. Willis, 967 F.2d 1220, 1226 (8* Cir. 1992) (concurring opinion) 
(affirming 15-year crack sentence but suggesting that Congress had no "sound basis to make the harsh 
distinction between powder and crack cocaine," and quoting with approval district judge’s description of 
the sentence as a "tragedy"); United States y. Clary, 846 F. Supp. 768, 792 (E.D. Mo. 1994); United Stales 
V. Patillo, 817 F. Supp. 839, 843-44 & n.6 (C.D, Cal. 1993). 

2007 Report at 2. 

“ See Peter H. Rossi & Richard A. Berk, National Sample Survey: Public Opinion on Sentencing Federal 
Crimes 66-67, 80, & Table 4.7 (1995), available at http://www.ussc.gov/nss/Jp_exsum.htm (noting that 
there is "little support in public opinion for especially severe sentences for drug trafficking and little 
support for singling out crack cocaine for special attention"). See also id. at 78 ("the public does not regard 
trafficking in [crack cocaine] as more serious than dealing in either powder cocaine or heroin ... and 
trafficking in crack cocaine should not be singled out for especially severe punishments "). 

See, e.g., Donald Braman, Punishment and Accountability: Understanding and Reforming Criminal 
Sanctions in America, S3 UCLA L. REV. 1 143,1 165 (2006) (explaining that "prominent legal theorists" and 
"a broad array of recent empirical studies" support the notion that "(wjhen citizens perceive the state to be 
furthering injustice they are less likely to obey the law, assist law enforcement, or enforce the law 
themselves '); R. Richard Banks, Beyond Profiling: Race, Policing, and the Drug War, 56 STANFORD L, 
Rnv. 57 1 ,597-98 (2003); see also Janice Nadler, Flouting the Law, 83 TEX. L. REV. 1 399, 1399 (2005) 
(reviewing the literature and reporting new experimental evidence that "the perceived legitimacy of one law 
or legal outcome can influence one's willingness to comply with unrelated laws"); Tracey L. Meares el al. 
Updating the Study of Punishment, 56 STAN. L. Rev. 1171, 1185 (2004) ("As penalties increase, people 
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unwarranted disparity based on race fosters disrespect for and lack of confidence in the 
criminal justice system among those very groups that Congress intended would benefit 
from the heightened penalties for crack cocaine."^^ 

Congress Should Act by Completely Eliminating the Disparity Between the 
Treatment of Crack and Powder Cocaine in Sentencing. 

When reforming the unjustified and discriminatory racial disparity between crack 
and powder cocaine. Congress should not be satisfied with just ameliorating the problem. 
Instead, Congress should act to eradicate the disparity completely by increasing the 
threshold weight requirement for crack cocaine to match that of powder cocaine. While 
some proposals to reduce, rather than eliminate, the disparity may represent sincere 
efforts to address the problem, LDF urges Congress not to settle for such inadequate 
measures. Anything short of equalization would leave in place both a legacy and the 
reality of disproportionate sentencing. Any disparate treatment of crack and powder 
cocaine, even if reduced, will continue to erode confidence in the fairness of the criminal 
justice system. 

Similarly, there is no penological justification for decreasing the threshold 
amounts for possession of powder cocaine to the current levels for crack cocaine. The 
impact of such a change on the criminal justice system, particularly the prison system, is 
simply not justified by any reasoned view that our present penalties are inadequate to 
address these violations. An arbitrary and unsupported increase in penalties for powder 
cocaine offenses, adopted primarily to justify the unwarranted harsh penalties currently in 
place for crack cocaine offenses, perpetuates the incorrect judgments that established the 
disparity in the first place and would further diminish respect for the criminal justice 
system. 


♦ ♦ * 

The disparate sentences for crack and powder cocaine have proven to be an 
embarrassing stain on the criminal justice system. The disparity’s disproportionate impact 
on African Americans and its lack of any penological justification engender disrespect for 
the law that imdermines the criminal justice system itself. The inequity of this sentencing 
scheme and the resulting explosion in incarceration rates for non-violent drug offenders 


may not be as willing to enforce them because of the disproportionate impact on those caught."); Tom R. 
Tyler, WHY PEOPLIt OBEY THE Law 3-4 (1990) (explaining that cooperation with the law depends on the 
perception that the law is "just"), 

2002 Report at 103. 
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demand immediate attention and refonn. Accordingly, LDF strongly urges you to 
support legislation that eliminates completely the sentencing disparities for crack and 
powder cocaine. 


Respectfully submitted, 


John Payton 

Director-Counsel and President 

NAACP Legal Defense & Educational Fund, Inc. 
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r j National District Attorneys Association 

' ’ -It Canuj Center Plaza, Suite 110, Alexandria, Virginia 22314 

I 7 0.^S49.9222/7a3.863.3195Fax 

r w.vw. n d a a . o r g 


6 May 2009 


The Honorable Richard J. Durbin 
Chairman 

United States Senate Committee on the 
Judiciary 

Subcommittee on Crime and Drugs 
224 Dirksen Senate Office Building 
Washington, DC 20510 


The Honorable Lindsey Graham 
Ranking Member 

United States Senate Committee on the 
Judiciary 

Subcommittee on Crime and Drugs 
224 Dirksen Senate Office Building 
Washington, DC 20510 


Dear Chairman Durbin and Senator Graham: 


Thank you for the opportunity to present the views of the National District Attorneys 
Association as a part of the record on your recent hearing titled: “Re.storing Fairness to Federal 
Sentencing: Addressing the Crack-Powider Disparity.” 1 hope you will consider this testimony as 
the beginning of a dialogue over suggested legislative changes in the sentencing structure of 
federal cases involving powder and crack cocaine. While this issue only addresses federal 
sentencing, it could have a significant impact on how state and local prosecutors coordinate 
criminal drug cases with the federal prosecutor in their states. In consideration of that, [ ask that 
you closely consider the concerns addressed in this testimony. The NDAA wholly supports the 
Subcommittees efforts to eliminate disparities in federal sentencing guidelines where they exist 
and where evidence indicates there is a justifiable way to address the disparity for the benefit of 
our communities. 

Thank you for your time and consideration. The NDAA and I stand ready to answer any 
questions you may have. I look forward to working with you both on this issue as it moves 
through the congressional process. 


Sincerely, 


Joseph I. Cassilly 
President 


To Be the Yoke of America' o Prosecutors and to Support Their Effints to Protect the Rights and Safetp of the People 
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National District Attorneys Association 
99 Canal Center Plaza, Suite 510, Alexandria, Virginia 22314 
703549. 9222 / 703. 863. 3 19 5 Fax 
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Written Testimony of 
Joseph 1. Cassilly 

State’s Attorney Harford County, Bel Air, Maryland 
and 

President, National District Attorneys Association 
“Restoring Fairness to Federal Sentencing; Addre.ssing the Crack-Powder Disparity” 

Senate judiciar)^ Committee 
Subcommittee on Crime and Drugs 
United States Senate 

April 29, 2009 

I am writing on behalf of the National District Attorneys Association (NDAA), the 
oldest and largest organization representing State and local prosecutors. 1 appreciate the 
Subcommittee’s willingness to hear all views on this issue and hope the NDAA’s point of 
view will add to the debate and assist in the development of legislation to address the issue. 

I and the NDAA fully agree with the Chairman that we must work every day to ensure the 
justice system is equal and fair for all involved, while also protecting our communities. 

I have attached a resolution adopted by NDAA regarding the sentencing disparity 
between crack and powder cocaine. NDAA agrees that some adjustment is warranted, but 
just as the 1 00: 1 disparity cannot be justified by empirical data we are concerned that the 
proposed 1:1 realignment of Federal penalties for crack versus powder cocaine also lacks 
any empirical or clinical evidence. A random adjustment will have severe negative 
consequences on the efforts of this nation’s prosecutors to remove the destructive effects of 
crack and violence from our communities. 

I have been a criminal prosecutor for over 3 1 years. My prosecutors and I work on 
one of the most active and successful task forces in Maryland and cooperate with federal 
agents and prosecutors from the Office of the U. S. Attorney for Maryland, 

The cooperation of Federal and State prosecutors and law enforcement that has 
developed over the years is due in large part to the interplay of Federal and Slate laws. 
Maryland state statutes differentiate sentences between crack and powder cocaine offenders 
on a 9: 1 ratio based on the amount that would indicate a major dealer. There is not in reality 
a 1 00: 1 difference in the sentences given to crack versus powder offenders. A DOJ report 
states, “A facial comparison of the guideline ranges for equal amounts of crack and powder 
cocaine reveals that crack penalties range from 6.3 times greater to approximately equal to 
powder sentences.” 
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In recent years local prosecutors have brought hundreds of large quantity dealers for 
Federal prosecution, primarily because of the discretion of Federal prosecutors in dealing 
with these cases. This discretion allows for pleas to lesser amounts of cocaine or the option 
of not seeking sentence enhancements. The end result is that the majority of these cases are 
ultimately resolved by a guilty plea to a sentence below the statutory amount. 

The practical effect of guilty pleas is that serious violent criminals are immediately 
removed from our communities, they spend less time free on bail or in pre-trial detention, 
civilian witnesses are not needed for trial or sentencing hearings and are therefore not 
subject to threats and intimidation and undercover officers are not called as witnesses: all of 
which would happen if we were forced to proceed with these cases in courts. Yet 
meaningful sentences are imposed, which punish the offender but also protect the 
community. The plea agreements often call for testimony against higher ups in the crack 
organization. It is critical that Federal sentences for serious crack dealers remain stricter 
than State laws if this coordinated interaction is to continue. 

Let me dispel myths about controlled substance prosecutions that are propagated by 
those who would de-criminalize the devastation caused by illegal drugs. 

1 . There is a difference between the affect of crack versus powder cocaine on the user ' 

In a study entitled “Crack Cocaine and Cocaine Hydrochloride: Are the Differences 
Myth or Reality?” by D. K. Hatsukami and M.W. Fischman, Department of Psychiatry, 
Division of Neurosciences, University of Minnesota, Minneapolis it is stated, 

“The physiological and psychoactive effects of cocaine are 
similar regardless of whether it is in the form of cocaine 
hydrochloride or crack cocaine (cocaine base). However, 
evidence exists showing a greater abuse liability, greater 
propensity for dependence, and more severe consequences 
when cocaine is smoked (cocaine-base) . . . compared with 
intranasal use (cocaine hydrochloride). The crucial variables 
appear to be the immediacy, duration, and magnitude of 
cocaine's effect, as well as the frequency and amount of 
cocaine used rather than the form of the cocaine.” 

Smoked cocaine results in the quickest onset and fastest penetration. Generally, 
smoked cocaine reaches the brain within 20 seconds; the effects last for about 30 minutes, at 
which time the user to avoid the effects of a “crash” re-uses. The Drug Enforcement 
Administration's (DEA) intelligence indicates that a crack user is likely to consume 
anywhere from 3.3 to 16.5 grams of crack a week, or between 1 3.2 grams and 66 grams per 
month. 


' Most of the following comments are taken from reports of the United States Sentencing Commission or of 
the Department of Justice. 
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Intranasally administered cocaine has a slower onset. The maximum psychotropic 
effects are felt within 20 minutes and the maximum physiological effects within 40 minutes. 
The effects from intranasally administered cocaine usually last for about 60 minutes after 
the peak effects are attained. A typical user snorts between two and three lines at a time and 
consumes about 2 grams per month. 

Using these amounts, the cost per user per month for crack cocaine is between 
$1,300 and $6,600 as compared to a cost for pow'der cocaine of $200 per month; a 6.5 to 
33:1 ratio in cost. 

2. There is a difference in the associated crimes and the effect op the community caused by 
crack as opposed to powder cocaine. 

The inability to legitimately generate the large amount of money needed by a crack 
addict leads to a high involvement in crimes that can produce ready cash such as robbery 
and prostitution. Studies show crack cocaine use is more associated with systemic violence 
than powder cocaine use. One study found that the most prevalent form of violence related 
to crack cocaine abuse was aggravated assault. In addition, a 1998 study identified crack as 
the drug most closely linked to trends in homicide rates. Furthermore, crack is much more 
associated with weapons use than is powder cocaine: in FY 2000, weapons were involved in 
more than twice as many crack convictions as powder. 

One of the best-documented links between increased crime and cocaine abuse is the 
link between crack use and prostitution. In this study, 86.7% of women surveyed were not 
involved in prostitution in the year before starting crack use; one-third become involved in 
prostitution in the year after they began use. Women who were already involved in 
prostitution dramatically increased their involvement after starting to use crack, with rates 
nearly four times higher than before beginning crack use. 

One complaint about the sentencing disparity is that it discriminates against black 
crack dealers versus white powder dealers. Unfortunately, what most discriminates against 
our black citizens is the violence, degradation and community collapse that is associated 
with crack use and crack dealers and their organizations. It is the black homeowners who 
most earnestly plead with me, as a prosecutor, for strict enforcement and long prison 
sentences for crack offenders. The stop snitching video was made by black crack dealers in 
Baltimore to threaten black citizens with retaliation and death for fighting the dealers. A 
black family of five was killed by a fire bomb which was thrown into their home at the 
direction of crack dealers because they were reporting crack dealers on the street in front of 
their house. Those areas with the highest violent crime rates are the same areas with the 
highest crack cocaine use. 

Congress should consider that many persons serving federal crack sentences have 
received consideration from the prosecutors in return for a guilty plea. (i.e. pleas to lesser 
amounts of cocaine or the option of not seeking sentence enhancements) Many criminals 
who could be affected by a retroactive application of a new sentencing scheme have already 
received the benefits of lower sentences and would get a second reduction. New sentencing 
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hearings would mean that citizens from the communities that crack dealers once ruined 
would have to come forward to keep the sentences from being cut. 

The nation’s prosecutors urge Congress to adopt a sentencing scheme with regard to 
the destruction caused by crack cocaine to our communities. If there is a need to reduce the 
disparity between crack and powder cocaine then perhaps the solution is to increase 
sentences for powder cocaine. 
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National District Attorneys Association 

99 Canal Center Plaza, Suite 510,Alexandria,Virginia 22314 

703.549.9222 / 703.836.3195 Fax 

www.ndaa.org 


RESOLUTION CONCERNING THE DISPARITY IN FEDERAL PENALTIES 
FOR COCAINE BASE (CRACK) AND POWDER COCAINE 

WHEREAS Federal law provides tor a 100: 1 ratio in the amounts of powder cocaine and 
cocaine base (crack) that trigger mandatory minimum sentences; and 

WHEREAS there currently exists a disparity between federal sentences for cocaine base 
(crack) and powder cocaine; and 

WHEREAS the United States Sentencing Commission has recently lowered the 
sentencing tiers for cocaine base (crack) in order to reduce the disparity between 
penalties for cocaine base (crack) and powder cocaine; and 

WHEREAS the United States Sentencing Commission has given consideration to the 
retroactive application of the sentencing guidelines changes; and 

WHEREAS there currently exist several varying pieces of legislation in the 1 lO"* 
Congress that attempt to address the disparity; and 

WHEREAS the National District Attorneys Association (NDAA) recognizes that 
significant differences exist in the manner in which cocaine base (crack) and powder 
cocaine are ingested, the onset of euphoria, the duration of the effects, the rate of 
addiction; and the likelihood of non-drug, revenue producing criminal activity; and 

THEREFORE BE IT RESOLVED, that the National District Attorneys Association 
(NDAA) believes that there exist evidence-based reasons to recognize the differences 
between cocaine base (crack) and powder cocaine, however, the NDAA acknowledges 
that the current level of sentencing disparity that exists between cocaine base (crack) and 
powder cocaine is not justified nor evidence-based; and 

BE IT FURTHER RESOLVED, that the National District Attorneys Association 
believes that the issue of sentencing disparity can and should be revisited by the United 
States Congress; and 


1 

To Be the Voice of America’s Prosecutors and to Support Their Efforts to Protect the Rights and Safety of the People 
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BE IT FURTHER RESOLVED, that due to the potentially negative impact on local 
communities the National District Attorneys Association opposes the retroactive 
application of the Federal sentencing guidelines changes as to sentences for cocaine base 
(crack) and powder cocaine convictions. 


Adopted by the Board of Directors: December 1, 2007 (San Antonio, Texas) 
2007-08 FALL 
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Testimony of Cedric Parker 
To the Senate Judiciay Committee 
Subcommittee on Crime and Dmgs 

“Restoring Fairness to Federal Sentencing: 
Addressing the Crack-Powder Disparity” 

Wednesday, April 29, 2009 


Thank you Chairman Durbin, Senator Graham and members of the Subcommittee for 
inviting me to testify before you today. I am Cedric Parker from Alton, Illinois. I am here to tell 
you the things that my sister, Eugenia Jennings, would say if she could be here today. The 
severity of mandatory minimums and especially the sharp disparity between those for crack and 
powder cocaine have touched my family directly. Eugenia cannot be here because she is in 
federal prison for selling crack cocaine. 

I spoke with my sister when I learned you wanted to hear from me and these are the 
things she would like you to know. 1 want to say first that Eugenia does not excuse her conduct 
or hide behind her problems. She took immediate responsibility for her actions and 1 know a day 
does not go by that she is not sorry for what she did. She has learned her lesson. 

Eugenia is the youngest of seven and our mother’s only daughter. She was bom and 
growing up as I was leaving Alton first for college and then for the military. As I began to hear 
about the things that were happening to my little sister, 1 tried repeatedly to intervene from 
overseas and find a safe harbor for her. But I could not. 

Our mother was terribly challenged by illness, poverty, and other problems that made it 
difficult to provide us a stable family and safe environment or to get help. When Eugenia was 
very young, our mother would leave her with the Smiths, family friends in the projects, when she 
would go to work. The visits lengthened until she stopped bringing Eugenia home much at all. 

Eugenia had an unspeakable childhood. Her surrogate mother, Annie, beat her and 
emotionally brutalized her from the time she arrived. She was surrounded by Annie’s children, 
all of whom abused drugs and alcohol. When Eugenia was only seven years old she was left for 
days with a prostitute who sexually assaulted her, as did a teenage neighbor of the Smiths. A 
year later one of her half-brothers sexually abused her and when she became a teenager, her step- 
father tried to rape her. 

Eugenia tried to escape but found only another set of problems. She left the Smith 
household when she was only 13, dropped out of school, and went to live with her boyfriend in a 
house where drugs and alcohol were the norm. She began abusing drugs and become addicted to 
crack by the time she was 15. She stopped using when she learned she was pregnant but after she 
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gave birth at age 16, desperate for money to support her and her daughter, she began selling 
drugs. Of course, she was eventually caught, 

Eugenia was convicted in Illinois in 1996 for two drug sales totaling less than 2 14 grams 
of crack cocaine. While in prison she sought treatment for her drug addiction and resolved to 
remain drug free. She studied for and completed her GBD. She gave birth to her youngest son 
Cardez while she was incarcerated. 

Eugenia tried to live up to her commitment. But this young woman had never had 
anyone around her who believed in her and who she could count on for support. Follotving her 
release from prison in 1999 she relapsed and began using drugs and alcohol again. 

In June 2000 Eugenia was arrested for trading crack cocaine on two different occasions 
for designer clothing. One sale involved 1.3 grams and the second, a few days later, involved 
1 2.6 grams. 

Eugenia was charged in federal court with two counts of distributing crack cocaine. She 
accepted responsibility and pleaded guilty. The federal prosecutor decided to charge her as a so- 
called “career offender.” A career offender is someone who has two or more prior felony drug 
offenses. Her two Illinois state prior convictions for small amounts of drugs were enough to 
treat her as a major drug kingpin, driving her sentence from the mandatory minimum of five 
years to a sentence of almost 22 years. My sister was barely 23 years old and the mother of 
three young children when she was sentenced in January 2001 to over two decades behind bars. 

Had Eugenia been sentenced for powder cocaine instead of crack cocaine, even as a 
“career offender,” her sentence would have been less than half the one she received for crack 
cocaine. Today, she would be getting ready to come home, probably already in the halfway 
house. But, because she was sentenced for crack cocaine she vrill not be released from prison 
until 2019. 

Eugenia has worked very hard while in prison to better herself and maintain her ties to 
her children. They correspond regularly and what little money she has managed to earn, she has 
sent home to them for birthdays and holidays. My sister has never been in trouble in prison and 
is very well regarded by staff and other prisoners. She is an avid student and model employee. 
She is involved with supporting battered women and is a member of the Youth Awareness 
Program, speaking with young people about the dangers of drugs. After a lifetime of substance 
addiction, Eugenia is proudly sober. 

It strikes me that whatever the government had hoped to achieve by locking Eugenia up 
has been accomplished and yet she has ten more years than someone convicted of powder 
cocaine. My sister’s children, 1 1, 14 and 15, have only seen their mother once since her 
imprisonment. 
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My sister is a remarkable woman of courage and principles. I would give anything not to be here 
telling you this sad story but I hope that my words will help convince you to change this terrible 
law. 


1 want to leave you, not with Eugenia’s words or mine, but with the words of the 
Honorable G. Patrick Murphy, who sentenced my sister. Here is what he told her: 

Mrs. Jennings, I’m not mad at you The fact of the matter is, nobody has ever 

been there for you when you needed it. Never. You never had anyone who stood up for 
you. All the government’s ever done is just kick your behind. When you were a child 
and you had been abused, the government wasn’t there. When your stepfather abused 
you, the government wasn’t there. When your stepbrother abused you, the government 
wasn’t there. But, when you get a little bit of crack, the government’s there. 

“Now is that fair? No. It’s not. And have you been punished? You bet. Your 
whole life has been a life of deprivation, misery, whippings, and there is no way to 
unwind that. But the truth of the matter is, it’s not in my hands. As I told you. Congress 
has determined that the best way to handle people who are troublesome is we Just lock 
them up. Congress passed the laws. 

“And it is an awful thing, an awful thing, to separate a mother from her children. 

And the only person who had the opportunity to avoid that was you At every turn in 

the road we failed you. And we didn’t come to you until it was time to kick your butt. 
That’s what the government has done for Eugenia Jennings.’’ 

I am not here to ask the government to make it right for Eugenia. It is too late for that. I 
am here to bring you her message to end the sentencing gap between crack and powder cocaine. 
It causes racial disparity in sentencing that Eugenia witnesses every day. It also results in unduly 
harsh sentences for people whose only crime is selling the same drug in a different form. The 
fact that the 13 grams of drugs that my sister sold were the crack and not the powder form of 
cocaine surely cannot be enough to justify adding a decade onto an already lengthy sentence. 

Thank you for hearing me. 
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Thank you for the opportunity to submit testimony on behalf of the board, staff and 20,000 
members of Families Against Mandatory Minimums (FAMM). We commend the subcommittee 
for its decision to address the sentencing disparity between crack and powder cocaine. This 
hearing gives hope to thousands, including many of our members, who have loved ones serving 
harsh sentences for low-level, nonviolent drug offenses. 

FAMM is a national nonprofit, nonpartisan organization whose mission is to promote fair and 
proportionate sentencing policies and to challenge inflexible and excessive penalties required by 
mandatory sentencing laws. FAMM works every day to ensure that sentencing is individualized, 
humane and no greater than necessary to impose just punishment, secure public safety and 
support successful rehabilitation and reentry. In our view, punishment should fit the individual 
and the crime. Too frequently it does not. 

We recognize that two decades ago little was known about crack cocaine. There was a perception 
that this derivative form of cocaine was more dangerous than the powder form, would 
significantly threaten public and prenatal health, and would greatly increase drug-related 
violence. Those assumptions drove Congress to adopt a particularly harsh sentencing structure 
for crack cocaine by establishing new, non-parolable mandatory minimums for a host of drug 
offenses in the Anti-Drug Abuse Act of 1986. That Act imposed the so-called “100:1 sentencing 
ratio,” which dictates that crack defendants receive sentences identical to powder defendants 
convicted with 100 times as much drugs. 

While that kind of dramatic response might have been Justifiable given the prevailing beliefs 
about the “elevated threat” of crack cocaine, we now know, 23 years later, indeed we have 
known for some time, that those beliefs are not supported by research. Crack and powder 
cocaine produce the same psychological and psychotropic effects; crack users are not inherently 
predisposed to violence; and the effects of prenatal exposure to crack are significantly less 
harmful than once believed - and less harmful than prenatal exposure to alcohol or tobacco.* 

Not only is the crack penalty unwarranted and insupportable, it has also caused great harm. It 
punishes small-time users and dealers as or even more harshly than international drug kingpins. 
Moreover, it does so in a way that is discriminatory. Powder cocaine is predominately used by 
whites, while the majority of offenders arrested, convicted, and sentenced on crack cocaine 
charges are African American. Intentionally or not, the harsher penalties for crack fall upon one 
racial group while powder users are treated more leniently. The end result is not drug-free cities, 
but devastated families and broken, suspicious communities. 

The crack cocaine penalty structure is the most extreme example of a sentencing system gone 
seriously astray. Mandatory minimums impose one-size-fits-all sentences regardless of the 
culpability of the defendant. Specifically, drug mandatory minimums take into account only one 
variable - quantity - in determining sentence length. But drug quantity is a poor proxy for 
culpability. 


' U.S. Sentencing Commission, Report to Congress; Cocaine and Federal Sentencing Policy (2007) at 70 (“2007 
Reporf). 
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The federal judiciary, as well as criminal justice practitioners and experts, has long decried 
mandatory minimums in general and those for crack cocaine especially.^ They point out that the 
current system requires courts to sentence defendants with differing levels of culpability to 
identical prison terms. The U.S. Sentencing Commission has for over a decade called upon 
Congress to address current quantity-based disparities. The Commission has noted that the 
current law overstates the relative hannfulness of crack cocaine compared to powder cocaine; is 
applied most often to lower-level offenders; overstates the seriousness of most crack cocaine 
offenses and fails to provide adequate proportionality; and impacts minority communities most 
heavily.^ 

FAMM’s case files are felled with tragic but sadly predictable stories of low-level offenders 
sentenced to kingpin-size sentences. The 100:1 ratio can result in sentences for low-level crack 
offenders that exceed sentences for higher-level powder cocaine offenders. For example, “street 
level” crack cocaine defendants serve 97-month sentences on average, compared to 78 months 
for powder cocaine wholesalers."’ Moreover, while the five- and ten-year mandatory minimums 
were intended by Congress to target the most serious and high-level drug traffickers,” 73.4 
percent of street level dealers - in 2005, the most prevalent type of crack cocaine offender -were 
subject to five and ten-year mandatory minimum sentences.* In 2008, nearly 80 percent of all 
crack cocaine offenders were convicted under statutes carrying mandatory minimums.’ 

Of all drug defendants, crack defendants arc most likely to receive a sentence of imprisonment as 
well as the longest average period of incarceration.* 

Furthermore, unlike all other controlled substances, crack cocaine carries a mandatory minimum 
of five years for a first offense of simple possession of five grains of crack, about the weight of 
two sugar packets. That is five times longer than the maximum imposable sentence for first-time 
simple possession of a similar or greater quantity of any other drug.’ 


^ American Bar Association, Report of the ABA Justice Kennedy Commission (June 23, 2004); Judicial Conference 
of the United States, Mandatory Minimum Terms Result In Harsh Sentencing (June 26, 2007); Federal Public and 
Community Defenders, Statement of A.J. Kramer, Federal Defender for the District of Columbia on Behalf of the 
Federal Public and Community Defenders Before the Subcommittee on Crime and Drugs of the Judiciary 
Committee of the United States Senate (February 2007); National Association of Criminal Defense Lawyers, Written 
Statement of Carmen D. Hernandez on behalf of the National Association of Criminal Defense Lawyers before the 
U.S. Sentencing Commission RE: Cocaine and Federal Sentencing Policy (November 2006). 

^ 2{X>7 Report at 8. 

"/£/. at 30, figure 2-14. 

* Ten-year mandatory minimum sentcnce.s were intended to large! "the kingpins - the masterminds” and five year 
sentences targeted i^rious traffickers. See U.S. Sentencing Commission, Report to the Congress, Cocaine and 
Federal Sentencing Policy, May 2002 at 6-7 ("2002 Report'*). 

*2007 Report 3X2\, figure 2-6 and 29, figure 2-13. 

^ U.S. Sentencing Commission, 2008 Sourcebook of Federal Sentencing Statistics, at Table 43 (2008) ("2008 
SourcehooF'). 

* U.S. Sentencing Commission, Report to Congress: Cocaine and Federal Sentencing Policy (1995). 

See 2\ U.S.C. § 844(a) (2008) (pennitting "a term of imprisonment of not more than 1 year” for simple possession 
of drug except crack cocaine, which requires a minimum 5-year prison term). 
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The vast majority of prisoners serving these unconscionable sentences are black. The crack 
cocaine penalty structure has been widely and rightly criticized as the source of significant race- 
based disparity in federal sentencing. 

In 2008, the average sentence length for crack cocaine was 1 14 months (fully 23 months longer 
than that for powder cocaine),’" and 80% of all crack offenders were black.’’ Crack cocaine 
sentences were also, on average, 39 months longer than heroin sentences, 15 months longer than 
methamphetamine sentences, and 78 months longer than marijuana offenses.’^ Crack cocaine’s 
mandatory minimum penalties appear largely responsible for ensuring that African American 
drug offenders serve much longer sentences than White drug offenders.’" It is no surprise that 
this disparity leads to a deleterious perception of race-based unfairness in our criminal justice 
system. 

The Sentencing Commission has found that “[tjhis one sentencing rule contributes more to the 
differences in average sentences between African-American and White offenders” than any other 
factor and revising it will “better reduce the gap than any other single policy change.” Doing so, 
the Commission points out, “would dramatically improve the fairness of the federal sentencing 
system.”’'’ 

The long sentences for crack cocaine for low-level dealers, despite their irrational premises and 
disproportionate racial impact, were considered necessary evils: something we put up with in 
order to protect our communities. Copious documentation and analysis by the Commission have 
proven otherwise. The Commission reports that the vast majority of crack cocaine offenders 
were not involved in violence. In fact, violence decreased in crack cocaine offenses from 1 1 .6 
percent in 2000 to 10.4 percent in 2005.'" In this study, an offense was defined as “violent” if 
any participant in the offense made a credible threat or caused any actual physical harm to 
another person.”* 

Nor should we fear that our communities will be overrun with crack dealers if sentences were 
shortened. Drug offenders actually have one of the lowest rates of recidivism of all offenders, 
ranging from 16,7 percent (Criminal History Category II) to 48.1 percent (Criminal History 
Category V).” More importantly, across all criminal history categories and for all offenders, the 
largest proportion of “recidivating events” that count toward these rates are supervised release 
revocations, which can include revocations based on anything from failing to file a monthly 
report to failing to file a change of address. In fact, drug trafficking accounts for only a small 
fraction - as little as 4,1 percent - of recidivating events for all offenders.'* 


2008 Sourcebook, at Figure J. 

"Mat Table 34. 

Id at Figure J. 

" See U.S. Sentencing Commission, Fifteeti Years of Guidelines Sentencing: An Assessment of How Well the 
Federal Criminal Justice System is Achieving the Goals of Sentencing Reform, 131-32, 141 (Nov.2004). 
"Mat 132. 

” 200T Report 3tS7. 

“M 

" U.S. Sentencing Commission, Measuring Recidivism: The Criminal History Computation of the Federal 
Sentencing Guidelines (May 2004} at 32. 

'*M at 17. 
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Most of this information, while different than the misperceptions the sentencing policy was 
based on 23 years ago, is not new. It became clear to me at some point in the 110* Congress that 
we all agreed on the facts and that the sentencing disparity between crack cocaine and powder 
cocaine is patently wrong. It seemed, though, that Republicans and Democrats could not agree 
on a solution. I am deeply afraid that we will find ourselves in the same predicament again this 
year. The economic and human toll of another two or four or twenty years of deliberation is too 
high for the American taxpayer and for the families and the communities of those who are 
sentenced under the law. 

If Congress were to eliminate the sentencing disparity between crack and powder cocaine, we 
would save a minimum of over $26 million in the first year the reforms went into effect and 
nearly $530 million over the next fifteen years. Reform would reduce overcrowding and free 
funding for more effective rehabilitation efforts. 

Even more than money, the impact on people serving long sentences away from their families 
and loved ones would be especially important. Sentences have become so inflated in the past two 
decades that a 10-year sentence for a nonviolent offender no longer sounds harsh. But 10 years is 
an extraordinarily long time to be locked away from society. It is 10 years of missed 
Thanksgiving dinners with family, missed birthday celebrations, missed marriages and 
childbirths and even missed funerals. If these sentences were appropriate, proportionate and fair, 
such suffering would seem warranted. But the chorus of voices and the criticisms that have been 
raised against them makes each individual sentencing story particularly poignant. I want to share 
one such story with you. 

In 1992 Michael Short was sentenced for selling crack cocaine. Before then he had never spent a 
day in prison. He came from a good home and a good family. He had no criminal history. He 
was not a violent offender. He was not a gang member. But, on November 13, 1992, he was 
sentenced to serve nearly twenty years In federal prison. He was 21 years old. 

Twenty years is the kind of sentence that drug kingpins should get, but he was no drug kingpin. 
His twenty year sentence was mandated because that was the mandatory minimum assigned to 
his sale of crack cocaine. If he had been selling powder cocaine, arrested and convicted, his 
sentence would have been nine years. Some might argue that nine years would be an excessive 
sentence; few would disagree that twenty years is unconscionable. While he was in prison, his 
mom died. He was unable to leave prison to attend her funeral. 

Michael made a series of bad decisions. He was a small-time dealer and he broke the law. He 
deserved to be punished, but punishment must be both reasonable and fair. His punishment was 
neither. 

There are so many stories like Michael’s. It is time to fix the system. 

If the only reason for this delay is a lack of political will, let me help put an end to that now. A 
2008 FAMM poll found widespread support for ending mandatory minimum sentences for 
nonviolent offenses and found that Americans will support lawmakers who feel the same way. 
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Fully 78 percent of Americans (nearly eight in 10) agree that courts - not Congress - should 
determine an individual’s prison sentence. What this poll demonstrates is that the voters will 
support a repeal of mandatory rainimums. Short of that, they will not begrudge you for fixing 
one inherently unjust mandatory minimum so that it better reflects the basic principle of 
American sentencing: that sentencing is individualized, humane and sufficient but not greater 
than necessary to impose just punishment, secure public safety, and support successful reentry. 
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Written Statement 


of over 

Seventy-Five Organizations & Law Professors 
in Support of 

the Complete Elimination of the Crack-Powder Disparity 


Submitted to 

The Senate Committee on the Judiciary, 
Subcommittee on Crime and Drugs 
April 29, 2009 Hearing 

“Restoring Fairness to Federal Sentencing; 
Addressing the Crack-Powder Disparity” 


We write to express our support for the complete elimination of the cocaine sentencing disparity 
and the refocus of federal law enforcement resources on high-level and international drug 
traffickers, instead of the largely low-level crack cocaine offenses punished under current federal 
sentencing law. Decades of research and data demonstrate that the current penalty structure for 
low-level crack cocaine offenses is excessive and ineffective. The undersigned applaud the 
convening of this critical hearing, and urge the expeditious enactment of legislation that 
completely ends this disparity by equalization at the current level for powder cocaine. 

It has been 23 years since Congress enacted the Anti-Drug Abuse Act of 1986 which 
differentiated between two forms of cocaine - powder and crack - and singled out low-level 
crack cocaine offenses for dramatically harsher punishment. Two years later Congress further 
distinguished crack cocaine from both powder cocaine and every other drug by creating a 
mandatory felony penalty of five years in prison for first-time simple possession of five grams 
(the weight of two sugar packets) of crack cocaine. In what has come to be known as the 100-to- 
1 ratio, it takes 100 times more powder cocaine than crack cocaine to trigger severe five-and ten- 
year mandatory minimum sentences. 

Government data for FY 2005 reveal that nearly two-thirds (61.5%) of all federal crack cocaine 
cases have been brought against the lowest level participants, with only 8.4% targeted against the 
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highest level traffickers. ' In FY 2006, federal crack cocaine defendants were prosecuted for an 
average quantity of 51 grams of crack - the weight of an ordinary candy bar.^ For decades 
people convicted of low' level crack cocaine offenses, many with no previous criminal history, 
have been punished far more severely than those who are wholesale traffickers of the drug in 
powder form. These results do not reflect Congress’s intent to stem the traffic in cocaine and 
these prosecutorial practices have been unsuccessful in ending drug abuse. 

Moreover, this sentencing structure has had an enormous racially discriminatory impact. Federal 
law enforcement’s focus on inner city communities has resulted in African Americans and 
Latinos being disproportionally impacted by the facially neutral, yet unreasonably harsh, 
mandatory minimum cocaine penalties. Of all drug defendants, crack defendants are most likely 
to receive a sentence of imprisonment as well as the longest average period of incarceration. In 
2007, 82.7% of those sentenced federally for crack cocaine offenses were black, despite the fact 
that only about 25% of crack cocaine users in the U.S. are African American,^ The United States 
Sentencing Commission has noted that revising this one sentencing rule would better reduce the 
sentencing gap between blacks and whites “than any other single policy change,” and would 
“dramatically improve the fairness of the federal sentencing system.’’* 

We recognize that over two decades ago, little was known about crack cocaine, other than 
unsubstantiated fears that this new derivative form of cocaine was more dangerous than its 
original powder forai, would significantly threaten public health, and greatly increase drug- 
related violence. Since then, copious documentation and analysis by the U.S. Sentencing 
Commission, criminologists and medical researchers have revealed that many assertions were 
not supported by sound data and, in retrospect, were exaggerated or simply incorrect. Crack 
cocaine and powder cocaine are pharmacologically identical and have similar physiological 
effects, differing only in manner of ingestion. Research indicates that the negative effects of 
both prenatal crack and powder cocaine exposure are identical, and no more severe than the 
impact of alcohol or tobacco on the fetus. Significantly less trafficking-related violence is 
associated with crack than was previously assumed, and any cases involving weapons are subject 
to the stiff mandatory minimum sentence for use of a weapon in connection with a drug 
trafficking offense, or otherwise enhanced sentences under the guidelines. 

Attention to reform of crack cocaine sentences has gained significant momentum. Four reports 
from the independent U.S. Sentencing Commission have consistently appealed for a change in 
the mandatory minimum crack cocaine statutes, a change only Congress can accomplish. On 
November 1, 2007 the bipartisan Commission reduced the guideline sentence for crack cocaine 
by two levels - as low as the guideline could go and still be consistent with the mandatory 
minimum statute. In December 2007 the U.S. Supreme Court held that federal judges may 
consider the unfairness of the 100-to-l ratio between crack and powder cocaine penalties and 
impose a sentence below the crack guideline in cases where they deem the guideline sentence is 


* United States Sentencing Commission [USSC], Report to Congress: Cocaine and F ederal Sentencing Policy 2 1 
(Fig. 2-6) (2007), based on FY 2005 data. “Lowest level participants" include street-level dealers, courier/mule, and 
lookouts: “Highest level traffickers" include importers, organizers, &. financiers, 

■ USSC, Report to Congress: Cocaine and Federal Sentencing Policy 108-1 10 (Table 5-2) (2007). 

* See httn:.//oas.samhsa.gov/NSDlJH/2k7NSDUH/ta bslSect lt)e T abs34to38 .ndf 
'* USSC, Fifteen Years of Guidelines Sentencing 132 (2004). 


VerDate Nov 24 2008 09:16 Aug 13, 2010 Jkt 057626 PO 00000 Frm 00194 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\57626.TXT SJUD1 PsN: CMORC 


I 



too severe. Again, however, neither the Sentencing Commission guideline change nor the 
Supreme Court ruling can eliminate or significantly alleviate the long, harsh mandatory 
minimum sentences that many people are serving for small quantity crack cocaine offenses. 
Only Congress can “crack the disparity” and eliminate the statutory 100-to-l ratio in sentencing 
structure between crack and powder cocaine. ’ 

The undersigned agree with the pronouncement of President Obama and Vice President Biden 
that “the disparity between sentencing crack and powder-based cocaine is wrong and should be 
completely eliminated.”* Indeed, Vice President Biden was the sponsor of a bill last term that 
equalized crack and powder cocaine penalties, which was co-sponsored by then Senator Obama. 


’ Reducing the quantity threshold for powder cocaine to that of crack cocaine is an option that was unanimously 
rejected by the U-S. Sentencing Commission in 2002 as likely to exacerbate, rather than ameliorate, the problems 
with cocaine sentencing. Such an approach would not cause a shift in focus ftom bit piayers to drug “kingpins,” but 
would lead to dramatically increased levels of federal incarceration, fiirther burdening the federal system at a great 
cost to taxpayers. 

* The President’s civil rights agenda can be found ai http://www.whttehouse.gov/agenda/eivil_rights/. 
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We strongly encourage you to support and pass legislation that completely eliminates the 
crack-powder disparity by equalizing at the current level for powder cocaine. 

Sincerely, 


ORGANIZATIONS 
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Chairman Durbin, Ranking Member Graham and Members of the Subcommittee: 

My name is Thomas M. Susman and I am pleased to submit this statement to the 
Subcommittee in my capacity as Director of Governmental Affairs, American Bar Association 
(ABA). 

The crack-powder disparity is simply wrong, and it is now time to eliminate it. It has 
been more than a decade since the ABA joined an ever-growing consensus of those involved in 
and concerned about criminal justice issues that the disparity in sentences for crack and powder 
cocaine offenses is unjustifiable and plainly unjust. We applaud this Subcommittee and its 
leadership for conducting this hearing as an important step toward ending once and for all this 
enduring and glaring inequity. 

The American Bar Association is the world’s largest voluntary professional organization, 
with a membership of over 400,000 worldwide, including a broad cross-section of prosecuting 
attorneys and criminal defense counsel, judges and law students. The ABA continuously works 
to improve the American system of justice and to advance the rule of law in the world. I am 
please to reiterate to this Subcommittee the ABA’s position on sentencing for cocaine offenses. 

In 1995 the House of Delegates of the American Bar Association, after careful study, 
overwhelmingly approved a resolution endorsing the proposal submitted by the United States 
Sentencing Commission that would result in crack and powder cocaine offenses being treated 
similarly and would take into account in sentencing aggravating factors such as weapons use, 
violence, or injury to another person. The American Bar Association has never wavered from 
the position that it took in 1995. 

The Sentencing Commission’s May 2002 Report to the Congress: Cocaine and Federal 
Sentencing Policy confirms the ABA’s considered judgment that there are no arguments 
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supporting the draconian sentencing of crack cocaine offenders as compared to powder cocaine 
offenders. The Sentencing Commission’s 2002 Report provides an exhaustive accounting of the 
research, data, and viewpoints that led to the Commission’s recommendations for crack 
sentencing reform. The recommendations include: 

• Raising the crack cocaine quantities that trigger the five-year and ten-year 
mandatory minimum sentences in order to focus penalties on serious and 
major traffickers; 

• Repealing the mandatory minimum penalty for simple possession of crack 
cocaine; and 

• Rejecting legislation that addresses the drug quantity disparity between 
crack and powder cocaine by lowering the powder cocaine quantities that 
trigger mandatory minimum sentences. 

Unfortunately, the Sentencing Commission’s 2002 recommendations have not yet been 
addressed. Recognizing the enduring unfairness of current policy, the Sentencing Commission 
returned to the issue and recently took an important, although limited, first step toward 
addressing these issues by reducing crack offense penalties by two offense levels in its 2007 
amendments to the Sentencing Guidelines. As the Sentencing Commission explained in its 
report accompanying the amendment. Report to the Congress: Cocaine and Federal Sentencing 
Policy (May 2007), the Commission felt its two-level adjustment was as far as it should go given 
its inability to alter congressionally established mandatory minimum penalties and its recognition 
that establishing federal cocaine sentencing policy ultimately is Congress’s prerogative. But it is 
critical to understand that this “minus-two” amendment is only a first step in addressing the 
inequities of the crack-powder disparity. The Sentencing Commission’s 2007 Report made it 
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plain that it views its recent amendment “only as a partial remedy" which is “neither a permanent 
nor a complete solution.” As the Sentencing Commission noted, “[a]ny comprehensive solution 
requires appropriate legislative action by Congress.” 

The federal sentencing polices at issue in the 2002 and 2007 Sentencing Commission 
Reports were initially imposed by the Anti-Drug Abuse Act of 1986, which created a 100-to-l 
quantity sentencing disparity between crack and powder cocaine, pharmacologically identical 
drugs. This means that crimes involving just five grams of crack, 10 to 50 doses, receive the 
same five-year mandatory minimum prison sentence as crimes involving 500 grams of powder 
cocaine, 2,500 to 5,000 doses. The 100-1 ratio yields sentences for crack offenses three to six 
times longer than those for powder offenses involving equal amounts of drugs. Many myths 
about crack were perpetuated in the late t980s that claimed, for example, that crack cocaine 
caused violent behavior or that it was instantly addictive. Since then, research and extensive 
analysis by the Sentencing Commission have revealed that these assertions are not supported by 
sound evidence and, in retrospect, were exaggerated or simply false. 

Although the myths perpetuated in the 1980s about crack cocaine have proven false, the 
disparate impact of this sentencing policy on the African American community continues to 
grow. The 1995 ABA policy, which supports treating crack and powder cocaine offenses 
similarly, was developed in recognition that the different treatment of these offenses has a 
“clearly discriminatory effect on minority defendants convicted of crack offenses.” According to 
the 2007 Report by the Sentencing Commission, African Americans constituted 82% of those 
sentenced under federal crack cocaine laws. This is despite the fact that 66% of those who use 
crack cocaine are Caucasian or Hispanic. This prosecutorial disparity between crack and powder 
cocaine results in African Americans spending substantially more time in federal prisons for 
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drug offenses than Caucasian offenders. Indeed, the Sentencing Commission reported that 
revising the crack cocaine threshold would do more to reduce the sentencing gap between 
African Americans and Caucasians “than any other single policy change” and would 
“dramatically improve the fairness of the federal sentencing system." The ABA believes that it 
is imperative that Congress act quickly to finally correct the gross unfairness that has been the 
legacy of the 100-to-l ratio. Enactment by this Congress of legislation expected soon to be 
introduced would take that much needed step to end unjustifiable racial disparity and restore 
fundamental fairness in federal drug sentencing. Its enactment is also essential to refocus federal 
policy away from local, low-level crime toward major drug traffickers. 

Moreover, the U.S. Sentencing Commission concluded in its May 2007 report to 
Congress that the current penalties for cocaine offenses “sweep too broadly and apply most often 
to lower level-offenders.” Approximately 62% of federal crack cocaine convictions involved 
low-level drug activity, such as simple possession and street-level sales of user-level drug 
quantities in 2006. State criminal justice systems arc well equipped to handle these kinds of 
cases but are unable to pursue the importers, international traffickers and “serious and major” 
interstate drug traffickers. Targeting drug kingpins is the domain of federal law enforcement, but 
federal resources have been misdirected toward low-level, neighborhood offenders. 

It is important that I emphasize, however, that the ABA not only opposes the crack- 
powder differential, but also strongly opposes the mandatory minimum sentences that are 
imposed for all cocaine offenses. The ABA believes that if the differential penalty structure is 
modified so that crack and powder offenses are dealt with in a similar manner, the resulting 
sentencing system would nonetheless remain badly flawed so long as mandatory minimum 
sentences are prescribed by statute. 
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At the ABA’s 2003 annual meeting. Supreme Court Justice Anthony Kennedy challenged 
the legal profession to begin a new public dialogue about American sentencing practices. He 
raised fundamental questions about the fairness and efficacy of a justice system that 
disproportionately imprisons minorities. Justice Kennedy specifically addressed mandatory 
minimum sentences and stated, “I can neither accept the necessity nor the wisdom of federal 
mandatory minimum sentences.” He continued that “[i]n too many cases, mandatory minimum 
sentences are unwise or unjust.” 

In response to Justice Kennedy’s concerns, the ABA established a Commission (the ABA 
Justice Kennedy Commission) to investigate the state of sentencing in the United States and to 
make recommendations on how to address the problems Justice Kennedy identified. One year 
after Justice Kennedy addressed the ABA, the ABA House of Delegates approved a series of 
policy recommendations submitted by the Kennedy Commission. These recommendations 
included the repeal of all mandatory minimum statutes and the expanded use of alternatives to 
incarceration for nonviolent offenders. 

Mandatory minimum sentences raise serious issues of public policy and routinely result 
in excessively severe sentences. Mandatory minimum sentences are also frequently arbitrary 
because they are based solely on “offense characteristics” and ignore “offender characteristics.” 
They are a large part of the reason why the average length of sentence in the United States has 
increased threefold since the adoption of mandatory minimums. The United States now 
imprisons its citizens at a rate roughly five-to-eight times higher than the countries of Western 
Europe, and twelve times higher than Japan. Roughly one-quarter of all persons imprisoned in 
the entire world are imprisoned here in the United States. 

Thus, the ABA strongly supports the repeal of the existing mandatory minimum penalty 
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for mere possession of crack. Under current law, crack is the only drug that triggers a mandatory 
minimum for a first offense of simple possession. We would urge the Congress to go farther, 
however, and repeal mandatory minimum sentences across the board. 

We also strongly support the appropriation of funds for developing effective alternatives 
to incarceration, such as drug courts, intensive supervised treatment programs, and diversionary 
programs. We know that incarceration does not always rehabilitate - and sometimes has the 
opposite effect. Drug offenders are peculiarly situated to benefit from such programs, as their 
crimes are often ones of addiction. That is why in February 2007, after considerable study, 
research, and public hearings by the ABA's Commission on Effective Sanctions, the ABA’s 
House of Delegates approved a resolution - joined in by the National District Attorneys 
Association - calling for federal, state, and local governments to develop, support, and fund 
programs to increase the use of alternatives to incarceration, including for the majority of drug 
offenders. We believe enactment of cocaine sentencing reform will take a major step toward 
refocusing federal policy in the right direction, refocusing federal prosecutorial and corrections 
resources on “serious and major” offenders instead of the current misguided and expensive 
prosecution and imprisonment of offenders who are users or who sell user quantities of crack 
under current law. 

In conclusion, for well over a decade the ABA has agreed with the Sentencing 
Commission’s careful analysis that the lOO-to-l quantity ratio is unwarranted and results in 
penalties that sweep too broadly, apply too frequently to lower-level offenders, overstate the 
seriousness of the offenses, and produce a large racial disparity in sentencing. Indeed, as the 
Sentencing Commission noted in its 2007 Report, federal cocaine sentencing policy “continues 
to come under almost universal criticism from representatives of the judiciary, criminal justice 
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practitioners, academics, and community interest groups ... [IJnaction in this area is of increasing 
concern to many, including the Commission.” 

The ABA strongly supports passage by this Congress of legislation to totally eliminate 
the crack/powder cocaine sentencing disparity. We believe that the Obama Administration is 
ready to work with leaders in Congress with a sense of urgency to enact this reform this year. We 
applaud the Subcommittee for its leadership in holding this hearing and urge its members to 
support legislation in a bipartisan effort to eliminate the sentencing disparity. 

On behalf of the American Bar Association, thank you for considering our views on an 
issue of such consequence for achieving justice in federal sentencing. 
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Chairman Durbin and Ranking Member Graham and distinguished Members of the 
Subcommittee: 

Thank you for affording me the opportunity to testify before your committee on 
reforming the federal cocaine sentencing laws, commonly referred to as the crack vs. 
powder cocaine controversy. 

My name is John F. Umoney and I am the Chief of Police of the City of Miami, Florida, 
serving in that position for the past six and one half years. Prior to that I spent four 
years as the Police Commissioner of Philadelphia and before that I spent twenty nine 
years in the New York City Police Department, starting as a young police officer in the 
South Bronx and working my way up through the ranks to become the youngest "Four 
Star Chief' in the history of that department. 

Others have testified today on the genesis of the 100 to 1 disparity and on the efforts of 
many, including the United States Sentencing Commission, to try to rectify or mitigate 
the disparity. To date none of these efforts have been effective, having, for whatever 
reason, fallen on deaf ears. I am here today to lend my voice to the chorus pleading 
with the Congress to right a wrong. 

I have no idea if the reasons given for creating the original legislation, providing much 
stiffer penalties for crack cocaine versus powder cocaine, were valid or not: I have heard 
arguments from both sides. What I can tell you, from a practitioner's perspective, is 
that the results or the unintended consequences -I don't think for one moment that the 
consequences were intended - have been an unmitigated disaster! 

Making an artificial distinction about a particular form of the same drug is a distinction 
without a difference and that's bad enough. But when the distinction results In a 
dramatic disparity in sentencing along racial lines, then that distinction is simply un- 
American and intolerable. Furthermore, it defies logic from a law enforcement 
perspective. 

Here's what I mean: If I arrest a guy carrying five grams of crack -that's less than a fifth 
of an ounce- I figure this is a low-level street corner drug dealer. Or maybe he's 
someone carrying a lot crack for his own personal consumption. But if I arrest a guy 
with 500 grams of powder cocaine -that's more than a pound- I figure this guy is a 
serious trafficker. The notion that both of these guys are equal and deserve the same 
time in jail is ludicrous. 

Now let me take my two guys and show you the monetary value of their illegal 
contraband. In Miami today you can purchase five grams of crack for around $150. If it 
is in Philadelphia or New York, my prior two cities, you may pay a higher cost of around 
$200. In Miami, my undercover officers are paying anywhere from $700 to $1,000 per 
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ounce for powder cocaine and around $14,000 for a half-kilo, 500 grams. In 
Philadelphia and New York you may pay a little more. Bottom line is there is a hell of a 
difference between $150 and $14,000. If you were to present these numbers to the 
average s”’ Grader and ask them which was the narcotic trafficker, they would have 
little problem with the answer. It's that simple. 

Finally, when unfair laws are passed, police officers see the impact at the local level. 
Citizens do notice these things, and they become cynical. I remember back in 1974 
when President Ford issued a pardon to former President Nixon. 1 was a young cop 
patrolling the streets of the South Bronx, and I was amazed at how people would throw 
it back in our face if we made an arrest; the/d say, "Oh, Nixon gets pardoned; only poor 
people get arrested." 

Of course a lot of that was just street-level nonsense, but the point is that police 
departments face a much more difficult challenge gaining the trust of their communities 
if there are glaring inequities in the justice system that are allowed to persist. These 
inequities breed cynicism and mistrust and should be eliminated. 

Thank you for indulging me and I am ready to answer any questions you have today. 
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Statement for the Record 


Thank you, Mr. Chairman and members of the Subcommittee, for the 
opportunity to contribute to this important discussion. The National Institute 
on Drug Abuse (NIDA), a component of the National Institutes of Health, an 
agency of the Department of Health and Human Services (HHS), is the 
world's leading supporter of research on the health aspects of all drugs of 
abuse. The research we fund has taught us much about what drugs can do 
to the brain and how best to use science to approach the complex problems 
of drug abuse and addiction. 

I want to focus my comments on what our research has taught us about the 
scope, pharmacology, and health consequences of cocaine abuse and 
addiction, particularly with regard to two forms of cocaine - powder and 
freebase (aka "crack") - and the effects of various routes of administration. 
My statement wiil support the scientific view that cocaine's effects vary 
depending on how it is administered. My statement will also make it dear 
that cocaine in all its forms 
poses serious health risks, 
including addiction. 


Cocaine abuse remains a 
significant threat to the public 
health. Regarding specific 
questions surrounding powder 
versus crack cocaine, 
research consistently shows 
that the form of the drug is 
not the crucial variable; 
rather it is the route of 
administration that accounts 
for the differences in its 
behavioral effects. Cijckjo. ^.la rge 

Research supported by NIDA has found cocaine to be a powerfully addictive 
stimulant. Like other central nervous system (CNS) stimulants, such as 
amphetamine and methamphetamine, cocaine produces alertness and 
heightens energy. Cocaine, like many other drugs of abuse, produces a 
feeling of euphoria or "high" by increasing the neurotransmitter dopamine in 
the brain's reward circuitry. It does this by blocking dopamine transporters 
(DAT), which have the critical task of removing dopamine from in between 
neurons, thereby shutting off the neural signal once a rewarding stimulus is 
no longer present. The normal functioning of DAT is critical to the healthy 
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operation of the brain's reward system, which allows us to register pleasure 
from everyday rewards. Cocaine, in any form, produces similar physiological 
and psychological effects once it reaches the brain, but the onset, intensity, 
and duration of its effects are directly related to the route of administration 
and to how rapidly cocaine enters the brain; the faster its entry the stronger 
its reinforcing effects. 

Oral absorption is the slowest form of administration because cocaine has to 
pass through the digestive tract before it is absorbed into the bloodstream. 
Intranasal use, or snorting - the process of inhaling cocaine powder through 
the nostrils - leads to quicker absorption through the nasal tissue. 
Intravenous (IV) use, or injection, is faster still, introducing the drug directly 
into the bloodstream and heightening the intensity of effects. Finally, and 
similar to injection, the inhalation of cocaine vapor or smoke into the lungs is 
also a very effective method of delivering the drug into the bloodstream. 
Compared to the injection route, however, smoking produces quicker and 
higher peak blood levels in the brain -hence, a faster euphoria - and is 
devoid of the risks attendant to IV use, such as exposure to HIV from 
contaminated needles. Importantly, all forms of cocaine, regardless of route 
of administration, result in DAT blockade in the reward center of the brain 
(see Figure). This is why repeated use of any form and by any route can 
lead to addiction and other adverse health consequences. 

Scope of the Problem 

Although marijuana remains the most commonly used illicit drug in the 
country (an estimated 25.1 million past-year users 12 or older), according to 
the 2007 National Survey on Drug Use and Health (NSDUH), administered 
by HHS's Substance Abuse and Mental Health Services Administration's 
(SAMHSA), 5.7 million (2.3 percent) persons aged 12 years or older used 
cocaine in the year prior to the survey, and more than 2 million (0.8 
percent) were current (past month) cocaine users. This percentage has 
remained fairly intractable for the past 5 years, with little variance occurring 
among persons aged 12 or older. 

In 2007, roughly 1.5 million persons 12 years or older (0.6%) used crack 
(cocaine freebase) in the past year, and 610,000 (0.2%) were current (past 
month) crack users. Crack was first added to the NSDUH in 1988, and over 
successive years of the survey, estimates of past-month use have never 
exceeded 0.3% of the population 12 and older. However, past-month use of 
crack among Blacks 12 or older in 2007, at 0.5%, reflects a prevalence 
much higher than in the White (0.2%), Hispanic (0.1%) or American 
Indian/Alaska Native (0.3%) populations. 


Statement for the Record: ''Restoring Fairness to Federal Sentencing: Addressing 
the Crack-Powder Disparity" April 29, 2009 

Senate Judiciary Subcommittee on Crime and Drugs Page 2 


VerDate Nov 24 2008 


09:16 Aug 13, 2010 Jkt 057626 


PO 00000 


Frm 00213 Fmt6633 


Sfmt 6633 S:\GPO\HEARINGS\57626.TXT SJUD1 PsN: CMORC 



210 


The NIDA-supported Monitoring the Future (MTF) study, an annual survey 
that elicits information about drug use and attitudes among high school 
students, provides valuable information about the changing patterns of drug 
use in selected populations. The MTF reports that past year use of cocaine in 
any form has been essentially unchanged since 2003 among 12th, 10th, and 
8th graders. Past-year abuse of cocaine (including powder and crack) was 
reported by 4.4% of 12th graders, 3.0% of 10th graders, and 1.8% of 8th 
graders in 2008. For crack cocaine, the rates were 1.6%, 1.3%, and 1.1%, 
respectively. 

A decline has occurred in the number of people admitted to treatment for 
cocaine addiction, according to the Treatment Episode Data Set (TEDS), a 
SAMHSA-supported data system providing information about the number 
and characteristics of admissions at State-funded substance abuse treatment 
programs. Primary cocaine admissions have decreased from approximately 
278,000 in 1995 (17% of all admissions reported that year) to around 
234,700 (13%) in 2007. Smoked cocaine (crack) represented 72% of all 
primary cocaine admissions in 2007. Among smoked cocaine admissions, 
49% were Black, 40% White, and 8% Hispanic, whereas a reverse pattern 
was evident among Blacks and Whites (23% and 54%, respectively, and 
19% were Hispanic) for non-smoked cocaine. 

In contrast to the generally downward or stable trends reflected in most 
nationally conducted surveys, other indicators appear to suggest that 
cocaine abuse may be on the rise in some localities. For example, one study 
looking at cocaine deaths in the State of Florida revealed a dangerous 
upward trend, with cocaine-related deaths nearly doubling from 2001 to 
2005, from 1,000 to 2,000. The study also showed dramatic increases In the 
popularity of cocaine among the young and affluent, by all routes of drug 
administration. In addition. Department of Justice statistics demonstrate 
that the percentage of state and local law enforcement agencies that 
reported methamphetamine as their greatest drug threat declined between 
2004 and 2007, but the percentage of these agencies that reported cocaine 
as their greatest drug threat increased overall during that time. These 
indicators are of grave concern to NIDA. 

The Two Forms of Cocaine 

The two forms of cocaine - powder and crack - correspond to two chemical 
compositions: the hydrochloride salt and the base form, respectively. The 
hydrochloride salt, or powdered form of cocaine, dissolves in water and 
when abused can be administered intravenously (by vein), intranasally, 
designated insufflation (through the nose), or orally. The "base" forms of 
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cocaine include any form that is not neutralized by an acid to make the 
hydrochloride salt. Depending on the method of production, the base forms 
can be free-base or "crack". The medical literature is often ambiguous when 
differentiating between these two forms, which actually share similar 
properties when vaporized. In its "base" forms (freebase and crack), cocaine 
can be effectively smoked because it vaporizes at a much lower temperature 
i80°C) than cocaine hydrochloride {180°C). The higher temperature can 
result in chemical degradation of cocaine. 

With regard to route of administration, the picture is not complete. Among 
those entering treatment in 2007 with cocaine as their primary drug, 72% 
(167,914) were in treatment for smoked cocaine (inhalation), and 28% 
(66,858) for cocaine used in another form. Of the latter, 81% reported 
insufflation as the route of administration, and 11% reported injection, so it 
is clear that powder cocaine is overwhelmingly inhaled. Moreover, it is widely 
accepted that the intranasal route of administration is often the first way 
that many cocaine-dependent individuals use cocaine. 

Acute Effects of Cocaine 

Cocaine's stimulant effects appear almost immediately after a single dose 
and fade away within minutes to hours, depending on route of 
administration and dose. Taken in small amounts (up to 100 milligrams), 
cocaine usually makes the abuser feel euphoric, energetic, talkative, and 
mentally alert, especially to the sensations of sight, sound, and touch. It can 
also temporarily decrease the perceived need for food and sleep. Some 
abusers find that the drug helps them to perform simple physical and 
intellectual tasks more quickly, while others can experience the opposite 
effect. 

The short-term physiological effects of cocaine include constricted blood 
vessels, dilated pupils, and increased temperature, heart rate, and blood 
pressure. Larger amounts (several hundred milligrams or more) intensify the 
abuser's high but may also lead to erratic, psychotic and even violent 
behavior. These abusers may experience tremors, vertigo, muscle twitches, 
paranoia, or, with repeated closes, a toxic reaction closely resembling 
amphetamine poisoning. Some cocaine abusers report feelings of 
restlessness, irritability, and anxiety. In rare instances, sudden death can 
occur on the first use of cocaine or unexpectedly thereafter. Cocaine-related 
deaths are often a result of cardiac arrest or seizures followed by respiratory 
arrest. While tolerance to the "high" can develop, abusers can also become 
more sensitive to cocaine's adverse psychological or physiological effects 
with repeated doses. 
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Medical Consequences of Cocaine 

Cocaine abuse can cause significant medical complications, both 
acutely and after repeated use. Some of the most common stem from 
cardiovascular effects, including disturbances in heart rhythm and heart 
attacks; respiratory effects such as chest pain and respiratory failure; 
neurological effects, including strokes, seizures, and headaches; and 
gastrointestinal complications, including abdominal pain and nausea. 

Because cocaine has a tendency to decrease appetite, chronic abusers may 
also become malnourished. Different modes of administration can induce 
different adverse effects. Regularly insufflating ("snorting") cocaine, for 
example, can lead to loss of the sense of smell, nosebleeds, problems with 
swallowing, hoarseness, a chronically runny nose, and damage to the nasal 
septum; and ingesting cocaine can cause severe bowel gangrene due to 
reduced blood flow. Research has also revealed a potentially dangerous 
interaction between cocaine and alcohol, as evidenced by enhanced negative 
consequences when these substances are taken in combination. 

Cocaine abuse can cause addiction. Cocaine is a powerfully addictive 
drug. Cocaine's stimulant and addictive effects are thought to be mainly a 
result of its effects on the dopamine transporter, a brain protein that 
regulates dopamine concentrations in the vicinity of nerve cells. Cocaine 
blocks the transport system, leading to a supraphysiological excess of 
dopamine in the brain. With repeated use, adaptation to the surge of 
dopamine sets in, and cocaine abusers often develop a rapid tolerance to the 
"high," sometimes referred to as tachyphylaxis. That is, even while the blood 
levels of cocaine remain elevated, the pleasurable feelings begin to 
dissipate, causing the user to crave more. This effect often leads to the 
compulsive pursuit and use of the drug, despite devastating consequences - 
the essence of addiction. Indeed, a recent study indicates that about 5% of 
recent-onset cocaine abusers become addicted to cocaine within 24 months 
of starting cocaine use. The risk of cocaine addiction, however, is not 
distributed randomly among recent-onset abusers. For example, in one 
study looking at a 2-year period, female initiates were three to four times 
more likely to become addicted to cocaine than males, and non-Hispanic 
Black/ African American initiates were approximately nine times more likely 
to become addicted to cocaine than non-Hispanic Whites. Importantly, this 
excess risk was not attributable to crack-smoking or injecting cocaine. 

The use and abuse of illicit drugs, including cocaine, is one of the 
leading risk factors for new cases of HIV. Cocaine abusers who inject 
the drug put themselves at increased risk for contracting such infectious 
diseases as HIV/AIDS and hepatitis through the use of contaminated needles 
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and paraphernalia. Crack smokers constitute another high-risk group for 
HIV/AIDS and other infectious diseases. Research has long shown the strong 
epidemiological relationship between crack cocaine smoking and HIV, which 
appears to be due mainly to the greater frequency of high-risk sexual 
practices in the population. 

Additionally, hepatitis C virus (HCV) has spread rapidly among injection drug 
users; studies indicate approximately 26,000 new acute HCV infections occur 
annually, of which approximately 60% are estimated to be related to 
intravenous drug use. 

Prenatal exposure to cocaine requires urgent attention. Among 
pregnant women aged 15 to 44 years, 5%, or 135,000 women, used an illicit 
drug in the past month, according to combined 2006 and 2007 NSDUH data. 
Thus, an estimated 135,000 babies were exposed to abused psychoactive 
drugs before they were born. In 2002, compared to non-pregnant 
admissions, pregnant women aged 15 to 44 entering drug abuse treatment 
were more likely to report cocaine than other illicit drugs (22% vs. 17%) as 
their primary substance of abuse. 

Babies born to mothers who abuse drugs during pregnancy can suffer 
varying degrees of adverse health and developmental outcomes. This is 
likely due to a confluence of interacting factors that frequently characterize 
pregnant drug abusers. Among these are poly-substance abuse, low 
socioeconomic status, poor nutrition and prenatal care, and chaotic 
lifestyles. These factors have made it difficult to tease out the contribution of 
the drug itself to the overall outcome for the child. 

However, with the development of sophisticated instruments and analytical 
approaches, several findings have now emerged regarding the impact of in 
utero exposure to cocaine; notably, these effects have not been as 
devastating as originally believed. They include a greater tendency for 
premature births in women who abuse cocaine. In addition, recent follow-up 
study of 10-year-old children who were prenatally exposed uncovered subtle 
problems in attention and impulse control, placing them at greater risk of 
developing significant behavioral problems as cognitive demands increase. 
Still, estimating the full extent of the consequences of maternal cocaine (or 
any drug) abuse on the fetus and newborn remains a challenging problem, 
one reason we must be cautious when searching for causal relationships in 
this area, especially with a drug like cocaine. NIDA is supporting additional 
research to understand this relationship and to determine if any other 
subtle, or not so subtle, short- or long-term outcomes can be attributed to 
prenatal cocaine exposure. 
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Treatment 

Currently, the most effective treatments for cocaine addiction are behavioral 
therapies, which can be delivered in both residential and outpatient settings. 
Several approaches have shown efficacy in research-based and community 
programs, including (1) cognitive behavioral therapy, which helps patients 
recognize, avoid, and cope with situations in which they are most likely to 
abuse drugs; (2) motivational incentives, which use positive reinforcement, 
such as providing rewards or privileges, for staying drug free or for engaging 
in activities, such as attending and participating in counseling sessions, to 
encourage abstinence from drugs; and (3) motivational interviewing, which 
capitalizes on the readiness of individuals to change their behavior and enter 
treatment, performed at intake to enhance interna! motivation to actively 
engage in treatment. 

To date, no medication is approved for the treatment of cocaine addiction. 
Consequently, NIDA is aggressively evaluating several compounds, including 
some already in use for other indications (e.g., epilepsy or narcolepsy). In 
addition, NIDA-supported investigators have recently made significant 
progress toward the development of a vaccine, which can elicit specific 
antibodies to block the access of cocaine into the brain and thus its 
rewarding effects. These and others have shown promise for treating cocaine 
addiction and preventing relapse. Ultimately, the integration of both types of 
treatments, behavioral and pharmacological, will likely prove the most 
effective approach for treating cocaine (and other) addictions. 

The same treatment principles that have proven effective in the general 
population should also be applied among incarcerated individuals. 
Approximately half of federal and state prisoners are beset with drug abuse 
or addiction problems (a rate more than 4 times that of the general 
population), and yet fewer than 20 percent of those who need treatment get 
it. We know from research that the enforced abstinence that occurs in prison 
does not "cure" a drug-addicted person, and that treatment within the 
criminal justice system, particularly when followed by ongoing care during 
the transition back to the community, reduces drug abuse and criminal 
recidivism and offers the best alternative for interrupting the vicious cycle of 
drug abuse and crime which is associated with economic costs and societal 
burden. 


This concludes my statement. Thank you for the opportunity to present this 
information to you. 
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Thank you for affording me the opportunity to appear before you today on behalf of the 
Judicial Conference of the United States. In recent years, the disparity between crack and 
powder cocaine sentences has been a subject of great interest to the Criminal Law Committee 
(upon which I serve as a member) and the Judicial Conference. Of course, it is not surprising 
that this should be an issue of concern for the judiciary. Crack has long been a contentious 
subject, a specter that has haunted the federal criminal justice system for more than twenty years. 

In June 2006, the Criminal Law Committee discussed the fact that 100 times as much 
powder cocaine as crack is required to trigger the same five-year and ten-year mandatory 
minimum penalties, resulting in crack sentences that are 1.3 to 8.3 times longer than their powder 
equivalents.' Noting that most informed commentators agree that the ratio between crack and 
powder is unwarranted,^ the Committee concluded that this disparity between sentences was 
unsupportable, and tmdermined public confidence in the criminal justice system. Upon the 
Committee’s recommendation, in September 2006, the Judicial Conference voted to “oppose the 


'See U.S. Department of Justice, Federal Cocaine Offenses: An Analysis of Crack and 
Powder Penalties 19 (Mar. 17, 2002), available at 
http://v>ww.usdoi . gov/olp/cocaine.pdf/crack Dowder2002.pdf. 

^See U.S. SENTENCING COMM’N, REPORT TO THE CONGRESS: COCAINE AND 
FEDERAL SENTENCING POLICY (May 2007) [hereafter, U.S. SENTENCING COMM’N, 
2007 REPORT]. The Sentencing Commission not^ that; 

Federal cocaine sentencing policy, insofar as it provides substantially heightened 
penalties for crack cocaine offenses, continues to come under almost universal criticism 
fk>m representatives of the Judiciary, criminal justice practitioners, academics, and 
community interest groups, and inaction in this area is of increasing concern to many, 
including the Commission. 

Mat 2. 
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existing differences between crack and powder cocaine sentences and support the reduction of 
that difference.”’ 

I conveyed that view on behalf of the Criminal Law Committee at a Sentencing 
Commission heating on cocaine sentencing policy in November 2006.'' In 2007, the Sentencing 
Commission, implementing the policy conclusions that follow from its series of special 
congressional reports on cocaine and sentencing policy,® amended downward the guideline for 
crack cocaine.® Congress, with virtually no debate or opposition, permitted the amendment to 
become effective on November 1, 2007. 

Soon thereafter, I testified before the Commission on the issue of retroactive application 
of the guideline amendment for crack.® 1 told the commissioners that the Criminal Law 
Committee wrestled vrith the question. On one side of the matter, there were considerations of 
fundamental fairness and an opportunity to undo a litde of the harm that had been wrought by 


’JCUS-SEP06,p. 18. 

* Public Hearing on Cocaine Sentencing Before the U S. Sentencing Comm ’n 1 03- 1 1 1 
(Nov. 14, 2006) (testimony of Judge Reggie B. Walton), available at httpV/www.ussc.gov . 

’The Commission has repeatedly condemned the crack-powder disparity in its reports to 
Congress. See. e.g,. U.S. SENTENCING COMM’N, 1995 SPECIAL REPORT TO 
CONGRESS; COCAINE AND FEDERAL SENTENCING POLICY (Feb. 1995); U.S. 
SENTENCING COMM’N, 1997 SPECIAL REPORT TO THE CONGRESS: COCAINE AND 
FEDERAL SENTENCING POLICY (Apr. 1997); U.S. SENTENCING COMM’N, 2002 
REPORT TO THE CONGRESS: COCAINE AND FEDERAL SENTENCING POLICY (May 
2002) [hereafter, U.S. SENTENCING COMM’N, 2002 REPORT]; U.S. SENTENCING 
COMM’N, 2007 REPORT, supra note 2. 

^Notice of Submission to Congress of Amendments to Sentencing Guidelines Effective 
November 1, 2007, 72 Fed. Reg. 28558 (May 21, 2007). 

^Public Hearing on Retroactivity Before U.S. Sentencing Comm 'n 14-20 (Nov. 13, 2007) 
(testimony of Judge Reggie B. Walton), available at http://www.ussc.gov . 
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two decades of too-severe crack guidelines; but on the other, there were serious concerns about 
community safety and practical implications for the workload of the federal judiciary. The 
representation of the Probation and Pretrial Services Chiefs Advisory Group that probation 
offices can handle the anticipated increased workload was a key consideration in the Criminal 
Law Committee’s decision. Eventually, however, we concluded that fundamental fairness 
compelled the retroactive application of the guideline amendment* 

The words “equal justice under law” - words etched into the rock of the west pediment of 
the Supreme Court of the United States - are not mere rhetoric; they are the expression of a 
principle that lies at the heart of the rule of law. In a nation of laws, similarly situated offenders 
should receive the same treatment under the law. Indeed, parity in punishment was the 
paramount objective of the Sentencing Reform Act of 1984.^ Therefore, if, as the Commission 
explained in justifying its amendment, “the IOO-to-1 drug quantity ratio significantly undermines 
the various congressional objectives set forth in the Sentencing Reform Act,”® then the same 
logic applies to those who were sentenced last year, or five years ago, as to those who will be 
sentenced for crack tomorrow. It is not often that courts are afforded the opportunity to 
ameliorate the wrongs of the past; however, by unanimously voting to apply the guideline 


*Letter from Judge Paul G. Cassell, Chair, Committee on Criminal Law of the Judicial 
Conference of the U.S., to Ricardo H. Hinojosa, Chair, U.S. Sentencing Comm’n (Nov. 2, 2007), 
available at htto://www.ussc.gov . 

’’See U.S. SENTENCING COMM’N, FIFTEEN YEARS OF GUIDELINE 
SENTENCING: AN ASSESSMENT OF HOW WELL THE FEDERAL CRIMINAL JUSTICE 
SYSTEM IS ACHIEVING THE GOALS OF SENTENCING REFORM 79 (2004) (“Eliminating 
unwarranted sentencing disparity was the primary goal of the Sentencing Reform Act.”). 

'"U.S. SENTENCING COMM’N, 2007 REPORT, supra note 2, at 8. 
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amendment retroactively, effective March 3, 2009 " the Commission was able to undo some of 
the injustices associated with crack sentencing. 

This was a courageous and promising first step in ameliorating the disparity that exists 
between crack and powder sentences. But as the Commission itself acknowledged, the 
promulgation of the guideline amendment was only a partial solution to a much-larger problem, 
and the ultimate solution lies with Congress.'^ Congress, as well as the courts and the Sentencing 
Commission, has been interested in the sentencing disparity between crack and powder cocaine. 
In the 1 10* Congress, there were three different crack-powder sentencing bills introduced in the 
Senate'^ and five in the House of Representatives.'" 1 testified before the Senate Judiciary 


“ See Press Release, U.S. Sentencing Comm’n, U.S. Sentencing Comm’n Votes 
Unanimously to Apply Amendment Retroactively for Crack Cocaine Offenses (Dec.l 1, 2007), 
available at http://www.ussc.gov : See also Memorandum from Judge Julie E. Carnes, Chair, 
Committee on Criminal Law of the Judicial Conference of the U.S. and Ricardo H. Hinojosa, 
Chair, U.S. Sentencing Comm’n to members of the federal judiciary (Feb. 20, 2009), available at 
http://www.ussc.gov/TRAINrNG/DlR8-025.ndf. 

'^Federal Cocaine Sentencing Laws: Reforming the 100-to-l Crack/Powder Disparity 1 
(Feb. 12, 2008)(testimony of Ricardo H. Hinojosa, Chair, United States Sentencing 
Commission), available at http://www.ussc.gov/testimonv/Hinososa Testimony 021208.pdf . 
(“Although the Commission took action this past year to address some of the disparity existing in 
the federal sentencing guideline penalties for crack cocaine offenses, the Commission is of the 
opinion that any comprehensive solution to the problem of federal cocaine sentencing policy 
requires revision of the current statutory penalties and therefore must be legislated by 
Congress”). Id. at 1. 

'^See Drug Sentencing Reform and Cocaine Kingpin Trafficking Act of 2007, S. 171 1; 
Drug Sentencing Reform Act of 2007, S. 1383; Fairness in Drug Sentencing Act of 2007, S. 

1685. 

‘"See Drug Sentencing Reform and Cocaine Kingpin Trafficking Act of 2007, H.R. 4545; 
Crack-Cocaine Equitable Sentencing Act of 2007, H.R. 460; Powder-Crack Cocaine Penalty 
Equalization Act of 2007, H.R. 79; Fairness in Cocaine Sentencing Act of 2008, H.R. 5035; H.R. 
4842. 
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Committee’s Subcommittee on Crime and Drugs on the issue of cocaine sentencing on February 
12, 2008,'^ and before the House Judiciaiy Committee’s Subcommittee on Crime, Terrorism, and 
Homeland Security about the issue on February 26, 2008.'* 

Congress established the crack-powder disparity with the passage of the Anti-Drug Abuse 
Act of lOSb." It did so not to frustrate the goal of eliminating unwarranted sentencing disparity 
in the federal courts,'* but because it held a particular set of beliefs about crack cocaine. For 
example, the record reflects Congress’s concern that crack cocaine wa.s uniquely addictive,'’ was 
associated with greater levels of violence than was powder cocaine,® and was especially 
damaging to the unborn children of users.” 


Federal Cocaine Sentencing Laws: Reforming the 100-to-l Crack/Powder Disparity 
(Feb. 12, 2008)( testimony of Judge Reggie B. Wahon), available at 
httD://www.uscourts.gov/Press Releases/walton testimony 001. pdf 

'^Cracked Justice-Addressing the Unfairness in Cocaine Sentencing (Feb, 26, 2008) 
(testimony of Judge Reggie B, Walton), available at 
httD://www.uscourts.gov/newsroom/walton hie feb 26 001. ndf 

"Pub. L. 99-570, 100 Stat. 3207 (1986). 

'*See, e.g., 1 8 U.S.C. § 3553(a)(6)(2007) (“'fhe Court, in determining the particular 
sentence to be imposed, shall consider. ..the need to avoid unwarranted sentence disparities 
among defendants with similar records who have been found guilty of similar conduct.”). 

e.g,. U.S. SENTENCING COMM’N, 2002 REPORT 93 (“Crack cocaine can only 
be readily smoked, which means that crack cocaine is always in a form and administered in a 
matmer that puts the user at the greatest potential risk of addiction.”). 

“See id. at 100 (“An important basis for the establishment of the 100-to-l drug quantity 
ratio was the belief that crack cocaine trafficking was highly associated with violence 
generally.”). 

^'See id. at 94 (“During the congressional debates surrounding the 1986 Act, many 
members voiced concern about the increasing number of babies prenatally exposed to crack 
cocaine and the devastating effects such exposure causes.”). 
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I understand the circumstances under which Congress passed the 1986 Act because many 
of those same beliefs about crack cocaine were in force during the late 1980s, when I served as 
the White House’s Associate Director of the Office of National Drug Control Policy. But twenty 
years of experience has taught us all that many of the beliefs used to justify the 1986 Act were 
wrong. Research indicates that the addictive properties of crack have more to do with its typical 
mode of administration than with its chemical structure.^ The national epidemic of crack use 
that many of us feared never actually materialized,” and recent studies suggest that levels of 
violence associated with crack are stable or even declining.^'* 

Because experience has shown that many of the foundations of the 1 986 Act were flawed, 
and because the existing disparity may actually frustrate (instead of advance) the goals of the 
Sentencing Reform Act,” there is now almost universal support in the United States to reduce the 
existing sentencing disparity between crack and powder cocaine.” 

The Judicial Conference is to be counted among those entities calling for a reduction or 
elimination of the disparity.” After alt, the federal courts must be fundamentally fair, but they 


e.g,. U.S. SENTENCING COMM’N, 2007 REPORT, supra note 2, at 63 (linking 
risk of addiction to mode of administration). 

id. at 72-76 (noting that use of crack has been stable in recent years). 

“See id. at 86-87 (reporting research showing declining levels of actual violence). 

id. at 8 (“[T]he Commission maintains its consistently held position that the 100-to- 
1 drug quantity ratio significantly undermines the various congressional objectives set forth in 
the Sentencing Reform Act.”). 

supra note 2 and accompanying text. 

”JCUS-SEP06,p. 18. 
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must also be perceived as fair by the public. And today, that is not always the case. Today, 
some citizens believe that federal statutes (and the courts that interpret those statutes) have racial 
underpinnings. 

I do not believe that the 1986 Act was intended to have a disparate impact on minorities, 
but while African-Americans comprise approximately only 12.3 percent of the United States 
population in general,^* they comprise approximately 81.8 percent of federal crack cocaine 
offenders, but only 27 percent of federal cocaine powder offenses.” (Hispanics, though, account 
for a growing proportion of powder cocaine offenders. The U.S. Sentencing Commission noted 
in its 2007 report to Congress that “[i]n 1992, Hispanics accounted for 39.8 percent of powder 
cocaine offenders. This proportion increased to over half (50.8%) by 2000 and continued 
increasing to 57.5 percent in 2006.”“) Furthermore, because crack offenses carry longer 
sentences than equivalent powder cocaine offenses,^' African-American defendants sentenced for 
cocaine offenses wind up serving prison terms that are greater than those served by other cocaine 
defendants.” I have a concern that disparate impact of crack sentencing on African-American 


^®www.census.gov/mainywww/cen2000.html (follow American Fact Finder; then follow 
Fact Sheet link). 

"’U.S. SENTENCING COMM’N, 2007 REPORT, supra note 2, at 15 (“Historically the 
majority of crack cocaine offenders are black, but the proportion steadily has declined since 
1992: 91.4 percent in 1992, 84.7 percent in 2000, and 81.8 percent in 2006.”). 

“Zrf. 

^'See supra note 1 (noting crack sentences that are 1 ,3 to 8.3 times longer than their 
powder equivalents). 

”5ee, e.g., U.S. SENTENCING COMM’N, 2007 REPORT, supra note 2, at B-18 (“In 
1986, before the enactment of the federal mandatory minimum sentencing for crack cocaine 
offenses, the average federal drug sentence for African Americans was 1 1 percent higher than for 

7 


VerDate Nov 24 2008 09:16 Aug 13, 2010 Jkt 057626 PO 00000 Frm 00226 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\57626.TXT SJUD1 PsN: CMORC 



223 


communities shapes social attitudes. When large segments of the African-American population 
believe that our criminal justice system is in any way influenced by racial considerations, our 
course are presented with serious practical problems. People come to doubt the legitimacy of the 
law - not just the law associated with crack - but all laws. People come to view the courts with 
suspicion, as institutions that mete out unequal justice, and the moral authority of not only the 
federal courts, but all courts, is diminished. I have experienced citizens refusing to serve on 
juries, and there are reports of juries refusing to convict defendants.” 

For these practical reasons, the Judicial Conference strongly supports legislation to reduce 
the sentencing disparity between crack and powder cocaine. The Criminal Law Committee and 
the Judicial Conference have no established view on whether the disparity should be reduced by 
raising penalties for powder, reducing penalties for crack, or through some combination of both 
approaches,^* but Congress may find it prudent to reconsider whether existing minimum penalties 


whites. Four years later, the average federal drug sentence for African Americans was 49 percent 
higher than for whites.’’). 

^^See William Spade, Jr., Beyond the 100:1 Ratio: Towards a Rational Cocaine 
Sentencing Policy, 38 Are. L. Rev. 1233, 1282 (1996) (“Moreover, the 100:1 ratio is causing 
juries to nullify verdicts. Anecdotal evidence from disUicts with predominantly Afiican- 
American juries indicates that some of them acquit Afiacan-American crack defendants whether 
or not they believe them to be guilty if they conclude that the law is unfair.”) (citing Jeffrey 
Abramson, Making the Law Colorblind, N. Y. Times, Oct. 1 6, 1 995, at A 1 5); Symposium, The 
Role of Race-Based Jury Nullification in American Criminal Justice, 30 J. Marshall L. Rev. 
911 (1997). 

^‘'For a discussion of specific legislative recommendations, see, e.g., U.S. SENTENCING 
COMM’N, 2007 REPORT, supra note 2, at 8-9. 
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are necessary to achieve the goals of sentencing. Eliminating statutory minimum penalties would 
be consistent with the parsimony provision of the Sentencing Reform Act.’* 

Doing so would also address the Judicial Conference’s longstanding opposition to 
mandatory minimum penalties,’* For mote than thirty years, it has been the view of the Judicial 
Conference that mandatory sentences unnecessarily prolong the sentencing process, increase the 
number of criminal trials, engender additional appellate review, and increase the expenditure of 
public funds without a corresponding increase in benefits,” Accordingly, as a general matter, the 
Conference favors legislation that leaves sentencing decisions to judges. Any legislation that 
increases the drug weights required to trigger mandatory minimum penalties would be consistent 
with Judicial Conference policy inasmuch as it narrows the pool of defendants subjected to 
mandatory minimum provisions. 

Although at the time of preparing my vmtten testimony I am not aware of any cocaine 
sentencing legislation heretofore introduced in the 1 1 1'*’ Congress, I believe there are reasons to 
be optimistic about meaningful change in this area. The new administration counts the crack- 
powder disparity among the civil rights issues in need of reform, writing that “the disparity 


18 U.S.C. § 3553(a) (2007). 

^See, e.g., JCUS-OCT 71 , p. 40; JCUS-APR 76, p. 10; JCUS-SEP 81, pp. 90, 93; JCUS- 
MAR 90, p. 16; JCUS-SEP 91, p. 56; JCUS-MAR 93, p. 13; JCUS-SEP 93, p. 46; JCUS-SEP 
94, p. 42; JCUS-SEP 95, p. 47 (all opposing mandatory minimum sentences). 

”JCUS-APR 76, p. 10; JCUS-SEP 81, pp. 90, 93. 
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between sentencing crack and powder-based cocaine is wrong and should be completely 
eliminated.”’* 

Because the Sentencing Commission has already taken a preliminary step in that 
direction, we know that the reform of federal cocaine sentencing is possible, and that it can be 
implemented in a coordinated manner. When the Commission voted to apply the crack guideline 
reduction retroactively, two national “crack summits” were quickly convened, providing judges, 
probation officers, prosecutors, and defense counsel with information and a forum to plan for the 
smooth processing of retroactivity motions.® In the year that has passed, the courts have already 
reviewed more than 19,000 motions for sentencing modification pursuant to Amendment 706.'"’ 

Despite the Criminal Law Committee’s concerns about workload, the courts have 
managed ably and the majority of the eligible cases have already been reviewed. Similarly, 
despite the Committee’s concerns about public safety, the a'vailable data suggest that recidivism 
rates among those whose sentences were reduced are no higher than relevant comparison 


’*White House Agenda, Civil Rights, available at 
htt p://www.whitehou.se.gov/agenda/civil rights/. 

National Summits Help Federal Courts Prepare for Sentence Reduction Requests, 
The Third Branch (Feb. 2008), available at 
http://www.uscourts.gov/ttb/2008-Q2/national summit.cfm. 

‘"'See U.S. SENTENCING COMM’N, PRELIMINARY CRACK COCAINE 
RETROACTIVITY DATA REPORT (March 2009), available at 
http://www.ussc.gov/USSC Crack Cocaine Retroactivity Report Mar2009.pdf 
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groups.'" These facts suggest that the reform of federal coemne sentencing can be done in a safe 
and efficient manner. 

I would like to thank you for the opportunity to testify before you today. The disparity in 
crack and powder sentences is an important issue with practical consequences for the federal 
courts. I believe that existing cocaine policy in general, and the 100-to-l ratio in particular, has a 
corrosive effect upon the public’s confidence in the federal courts. As a representative of the 
Judicial Conference and as a sentencing judge who is regularly called upon to impose sentences 
on crack defendants, I urge Congress to pass le^sladon that would reduce the disparity between 
crack and powder cocaine sentences. 

I thank you for your attention and would be happy to answer any questions that you might 

have. 


"" Analysis conducted by the Administrative Office of the United States Courts of the 
Probation/Pretrial Services Automated Case Tracking System (PACTS) on April 17, 2009 
revealed that of the inmates who have received reductions in their sentences, 6,968 have already 
commenced their terms of supervised release. Of these, 1,193 (17.1%) have had violations 
reported and 44 (0.6%) have had their supervision revoked as a result of a new arrest. The 
average revocation rate for federal offenders on terms of supervised release for new arrest is 
approximately 12.5%. See Table E-7A, Federal Probation System, Post Conviction Cases with 
and without Revocation, by Type, available at; 
http;//jnet.ao.dcn/img/assets/6312/E7 A_Endingl2312008.pdf. 
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